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MID-CONTINENT TRUST CONFERENCE 


66 F the trust business of 

I this country is to pros- 
per and achieve its rightful 
place in the dynamic economy 
of our country, it must so 
conduct itself that there will 
be an ever increasing demand 
for its product—trust serv- 
ice. We can go along in what 
some consider the traditional 
fashion and continue to re- 
gard merely preservation of 
principal as our primary duty 
in all cases; or we can ad- 
just our sights and practices 
to a broader kind of trust management 
and thereby give the service which the 
people want today, in the manner in which 
they want it today, and not in a fashion 
in which it might have been rendered fifty 
years ago. The choice is ours.” 

This was the keynote of the 17th Mid- 
Continent Trust Conference expressed by 
Harry M. Bardt, president of the Trust 
Division of the American Bankers Associ- 
ation under whose auspices the Conference 
was held in Chicago, November 4-5. 

Citing the fact that high income taxes 
have made it impossible to accumulate even 
a modest estate from current earnings, Mr. 
Bardt, who is vice president and senior 
trust officer of the Bank of America N.T. 
& S.A., San Francisco, said: 

“Many people in recent years have in- 
vested in securities which are likely to rise 
in value. Other people have returned to the 
old belief that real estate is the best invest- 
ment after all. An even greater number of 
individuals embarked upon independent 
business ventures as a means of accumula- 
ting wealth. There are now thousands of 
these business men, and there will be 
Many more thousands who will build up 
fair-sized estates, many of which corporate 
fiduciaries will some day be called upon to 
Manage in some representative capacity. 


<y 


in doing so, we must keep in mind that 
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we are undertaking a job of 
dynamic trust management, 
not passive custodianship,” 
Mr. Bardt asserted. ‘There 
is, however, another and 
equally important aspect 
which trust management in- 
cludes, and that is the human 
element. In the last analysis, 
the successful handling of all 
of the properties is meaning- 
less unless the persons who 
are the beneficiaries enjoy 
the benefits to which they are 
entitled. ; 

“One view is that the prime duty of a 
trustee is to preserve the corpus intact for 
the remaindermen and to procure what- 
ever reasonable income may be possible for 
the life beneficiaries, consistent with this 
plan of conservation; further, that fixed 
income securities are the only real trust 
investment and that business has never 
been considered a suitable investment. The 
other concept is that, except where trustees 
are limited by statute or the trust instru- 
ments, they should act boldly and invest 
in any property permitted by the so-called 
Prudent Man Investment Rule. 


LEONARD 


“There is considerable discussion of busi- 
ness interests going on at the present time. 
We recognize that there are certain risks 
and uncertainties in the operation of any 
business venture; but, on the whole, we 
have largely succeeded in attaining the 
prime objective of the creator of the trust. 

“Although regarded as an undesirable 
trust investment for many years, good im- 
proved real estate is rarely sold out of 
trust; and, in fact, some good trustees are 
actually acquiring real estate.” 

Host to the Conference was the Corporate 
Fiduciaries Association of Chicago. Arthur 
T. Leonard, president of the association 
and senior vice president of City National 
Bank and Trust Company, welcomed the 
more than 650 delegates from 126 cities. 
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MEASURES AGAINST REGIMENTATION 


66 HE first condition which would be 

conducive to the greatest happiness 
and well-being of the. mass of men would 
be stable and peaceful international rela- 
tions,” Evans Woollen, Jr., president of the 
American Bankers Association, and chair- 
man of the board, Fletcher Trust Company, 
Indianapolis, told the opening session of 
the Conference. “One hears, in various 
forms, the statement that the world can- 
not go on partly free and partly regimented. 
The answer to this, Mr. Woollen asserted, 
“is that it has been going on that way for 
some time, and it will probably go on that 
way for some time to come. 


“One hears also that we can’t have in 
our own country a system of enterprise 
that is partly free and partly socialized. 
Well, we have had it for a long while. For 
instance, a socialized postal service is so 
permanently established with us that no 
one even questions it. 


“Our task is not to wave our arms and to 
extol in broad generalizations the advan- 
tages of free enterprise system. We must 
show where private enterprise must not 
only serve well but continue to provide 
greater benefits for society than can be 
achieved through socialism.” 


Criticizing government lending and gov- 
ernment guaranty of credit (except in times 
of genuine national emergency) Mr. Wool- 
len suggested a triple-threat attack: 


“1) If any human enterprise should, by 
its nature, be in private hands, that enter- 
prise is the extension of credit. 2) Chart- 
ered banking has been and is aware of 
the social responsibilities involved in money 
lending, and it is fulfilling the need for 
credit with those responsibilities foremost 
in mind. 3) Government lending is waste- 
ful, and it confounds government - fiscal 
policy, placing embarrassment upon the 
government itself in discharging its duties. 


“Government lending, in its ultimate as- 
pect, is a one-way road to business and 
industrial monopoly as well as to the com- 
pletely socialized state. In recent years the 
banking systems of fifteen nations have 
been completely socialized and plans are 
being studied providing for nationalization 
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of banking in ten other countries. Socializa- 
tion of credit is one of the less bloody tech- 
niques of collectivist revolution, but it is 
a vital one,” Mr. Woollen concluded. 


INTEREST RATES AND BUSINESS CONDITIONS 


BNORMALLY high demand will pro- 

vide an upward tendency in long term 
interest rates, assuming there is not much 
change in the next decade or two in the 
inclinations of individuals and businesses 
to save, according to Dr. William H. Stead, 
vice-president of the Federal Reserve Bank 
of St. Louis. However, there are various 
factors that are operating or can operate 
to reduce this underlying tendency in 
strength, Dr. Stead declared, citing as 
probably the two most important, support 
operations in the government security 
market and possible cyclical swings within 
the long term trend. 


Discussing the current economic trends 
affecting the trust business, Dr. Stead em- 
phasized the monetary standard and the 
matter of central bank operation. On the 
former, he remarked that the Economists’ 
National Committee on Monetary Policy 
among other groups is vigorously working 
for the re-adoption of the gold coin stand- 
ard as a means of stopping inflation. “Those 
who oppose a change in our present money 
standard believe that the United States 
dollar is sound, that there is no flight from 
our dollar to goods and none in prospect, 
that the gold serves most efficiently as it 
is used today as the ultimate reserve of the 
nation’s banking system only to be shifted 
between the central banking systems of the 
nations of the world.” 


Of the question of central bank opera- 
tions, Mr. Stead said: “Today, the com- 
petitive position of one group of banks is 
hampered because recent reserve increases 
were applied to member banks alone. The 
equity of the law passed at the extra ses- 
sion of Congress is being questioned. At 
stake in the discussion will be the direc- 
tion of development of the art of central 
banking. Informed public opinion can help 
decide the direction in which such discus- 
sions at legislative levels will lead us. Re- 
quisite to such discussions must be a wide- 
spread understanding of the meaning of 
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Treasury fiscal policy and an understand- 
ing of the economic functions. of financial 
institutions. 

Turning to the current economic picture, 
Dr. Stead commented that “the boom is 
being supported by the spending of differ- 
ent groups today in comparison with a year 
ago. Foreign investment is substantially 
less, and personal consumption is likewise 
contributing less to support the boom, par- 
ticularly in durable goods. Business ex- 
penditures on plants and equipment are be- 
ing caught up with, and there is a declin- 
ing rate of increase in residential construc- 
tion. 

“Despite these softening factors, there 
still exists a strong, underlying demand 
based on: (1) high personal incomes 
which are supported by high wage levels 
and a tight labor market; (2) non-federal 
government investments expanding to pro- 
vide long overdue hospitals, other institu- 


tional buildings, roads, sewerage, and wa- 
ter systems.” 

Estimating the future, Dr. Stead opined 
that “business generally will remain active 
through the remaining weeks of this year 
and that the first and second quarters of 
1949 will see continuance of the spotty sit- 
uation in which some prices are softening 
while others are holding firm and still 
others are rising due to shortages of one 
kind or another. The over-all picture during 
the first half of 1949 thus would be one in 
which the underlying strength of individ- 
ual, business, and government demand will 
override any temporary periods of weak- 
ness,” concluded Dr. Stead. 

The first afternoon’s session was devoted 
to a symposium on the outlook for invest- 
ments in oils and chemicals, public utilities, 
transportation and durable goods. A sum- 
mary of these discussions appears at page 
511. 


nnouncing ....- Lhe New Format 


BEGINNING with the January 1949 issue, TRUSTS AND ESTATES will 
appear in a standard size format now generally adopted by business 


as well as news-magazines. 


For nearly 45 years this journal has been published in the present 


size. The change is being made to provide greater flexibility and more 
attractive layout for editorial material, illustration and advertising. The 
constantly widening readership among estate attorneys, life underwriters, 
investment and corporation officials as well as bank executives should be 
encouraged by the better readability of the standard size. 


Color will be added both inside and on the covers and a different 
cover illustration used each month. New article titles and illustrations 
will make it easier for readers to identify topics of special interest, and 
typography has been designed with a view to reading ease. 


The policies of the magazine will continue to emphasize the selectivity 
in news and discussion on matters of current and coming interest to 
fiduciaries, estate advisers and related interest. The new format is a 
further effort by the publishers to provide useful information in the form 
best suited to the needs of those responsible for the management and 
conservation of “Other Peoples’ Money.” 
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FOLLOW-THROUGH FOR NEW BUSINESS 


HERE are no cleverly designed and 

packaged samples, displayable in a 
show-case or shelf of actual merchandise, 
with which to sharpen the desire to buy 
trust services,” Allen Crawford, vice presi- 
dent of Bankers-Equitable Trust Company 
of Detroit, pointed out. To understand the 
usefulness of such services “requires an 
expenditure of time and patience by the 
public which it is normally disinclined to 
give.” 

There is one great merchandising advan- 
tage, however, which fiduciaries and finan- 
cial advisers possess. As Mr. Crawford 
noted, the major impediment in the way of 
most buying is lack of available money. 
This is not the case with prospects for fidu- 
ciary services. And instead of the “pur- 
chase” reducing their customers’ liquid re- 
sources, trust services are mainly geared 
to maintaining these assets and making 
them more liquid. 

Favoring the solicitation of estates as 
the basic function of a trust institution, 
he expressed the conviction that prospects 
were confused rather than attracted by the 
. hit-and-run shift from one advertising 
theme or service feature to another, and 
urged concentration on a persistent method 
and topic of demonstrated appeal. The 
various uses and types of trusteeship can 
be better achieved in a pamphlet or cata- 
logue. (The “Official Pamphlet,’ designed 
along lines used successfully by English 
and Canadian trustee companies, and adop- 
ted by several in the United States, is a 
good example. Editor’s Note) 

Commending Estate Planning as an ap- 
proach of demonstratable and consistent 
value, Mr. Crawford emphasized the fol- 
lowing ingredients in any “corrective pro- 
gram”: 

Carry out a sustained program—even 
a “Five Year Plan” 

Build the prospect list on facts and 
selectivity, including personal and family 
data, business connections, source of 
wealth and civic interests 

Use specialized direct-mailing keyed 
to most common characteristic or inter- 
est . 


Develop informed, personable solici- 


tors; “there is no more effective way of 
securing desirable business” 


Maintain honest, personal cooperation 
with the legal, insurance and accounting 
professionals. 


A LIVING WAGE FOR TRUSTEES 


N one of the most colorful and informa- 
eves addresses in the annals of financial 
conventions, Robert Cutler, president of 
Old Colony Trust Company of Boston, ani- 
mated the subject of trust fees before an 
audience that gave up.trying to take notes 
for fear of missing the rapid-fire of facts, 
figures and anecdotes that humanized a 
usually dry topic. 


Using the new booklet published by his 
company as the basis for commenary, Mr. 
Cutler cited conditions and situations lead- 
ing up to its adoption, described its contents 
and case histories in its use and applica- 
tion, with actual income figures. Of a gross 
of over two million dollars in the personal 
trust division, with nearly half a billion 
assets, the “bread-and-butter” of personal 
trusts accounted for 68%, he reported. 


The Massachusetts system of fixing fees 
by court custom was cited as having the 
advantage over statutory rates because the 
judges grow up with appreciation of the 
problems and needs of the day. Charging 
part of the fee against principal was also 
recommended as more just, than entirely 
against income, the life beneficiary usually 
being the primary concern of trustors. 

Since 1937, Mr. Cutler said, his company 
has been making cost studies based on a 
total of 106 factors. While not claiming 
accuracy in personal service expenses, he 
believed the results to be over ninety per- 
cent correct. 

With such data, and the booklet describ- 
ing what the company does in each type of 
service and what it charges, fee adjustment 
on old accounts and explanation to new cus- 
tomers have been greatly facilitated. It is 
in marked contrast to the old practice of 
rifling the drawers to get out a dirty old 
piece of paper with pencilled doodles, or 
reciting a catalogue of percentages and 
brackets. 

The program of renegotiation started in 
1946 has been conducted on a_ personal 
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basis rather than the curt one of sending 
printed announcements or letter forms. Mr. 
Cutler reported finding almost all people to 
be fair when they understand what is be- 
ing done and what it costs. He personally 
wrote several hundred letters while other 
officers made innumerable contacts. 


The record shows 2,334 accounts or 80% 
put on a standard basis so far, with only 
15 reneges and 3 withdrawals. Not all ac- 
counts, he remarked, are approached, citing 
as an example the small trust where the 
extra fee might be the cost of a meal to 
an old lady. 

With the majority of trusts under the 
$100,000 mark, Mr. Cutler asserted that 
the Common Trust Fund is the only answer 
for the small account, and gives better 
service for the most people. “It would be 
murder, either to the account or to the 
trust company, to handle these funds sep- 
arately” he concluded. Pension and profit- 
sharing trusts, he believes, offer the great- 
est opportunity for future business and 
adequate fees, though most presently un- 
profitable business can be put on a reason- 
able basis by renegotiation interviews. 


PANEL SEES INCREASE IN TRUST BUSINESS 


HE marital deduction provision in the 

Revenue Act of 1948 is expected to in- 
crease the use of testamentary trusts, ac- 
cording to George F. Karch, vice-president 
of The Cleveland Trust Company, who par- 
ticipated in a panel discussion on midwest 
trust questions. The same opinion was ex- 
pressed by Clyde H. Doolittle, vice presi- 
dent of the Iowa-Des Moines National 
Bank, leader of the panel. 

The few cases in which the marital de- 
duction provision has resulted in outright 
bequest to the spouse rather than the con- 
ventional trust to escape the second tax 
have been far outnumbered, Mr. Karch re- 
ported, by the many men and women who, 
because of this law, have become much 
more interested in the proper devolution of 
their property and are convinced that the 
best way of leaving their property and se- 
curing the advantages of seasoned invest- 
ment management is through the means of 
testamentary trusts, for the spouse’s share 
as well as the remaining property, with a 
trust institution as trustee or co-trustee.” 
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WHEN 
YOUR TRUST 
CUSTOMER 
HAS 


It may be necessary to employ a 
trustee qualified to do business in Illinois 
when an out-of-state trust or estate 
holds Illinois realty. Then you will find it 
a matter of good judgment to suggest 
the services of Chicago Title and Trust 
Company. 

. We have been continuously active in 
trust administration since 1887. Our un- 
usual background and experience in all 
real estate matters qualify us to give you 
and your customers full cooperation on 
both corporate and personal trust matters. 


CHICAGO TITLE ano TRUST 
COMPANY 


111 West Washington Street, Chicago 2, Illinois 
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Mr. Doolittle asserted that “if the mari- 
tal deduction is established in the form of 
a trust for the exclusive benefit of the sur- 
viving spouse, the result will be to almost 
double the number of trusts from the same 
number of testamentary instruments.” At 
the same time he felt that “the marital de- 
duction trust is always certain to require 
many changes in operating procedure. 
There is great necessity for coordinating 
treatment of these changes and for mutual 
clearing of solutions through the medium 
of our trust division and the various fidu- 
ciary associations.” 


CHARGING FOR ESTATE PLANNING 


N answering a question, Mr. Karch ex- 
XL pressed the opinion that a trust institu- 
tion should not charge a fee for estate plan- 
ning. “This is a rather intriguing idea to 
some people,” he observed, “‘since there are 
those who make a good business out of 
estate planning, but I think we have to 
consider More than defraying part of the 
cost of doing trust business. If we did 


this, we would be judged by the amount of 
money we might save a man or his family. 


This should never be a test of a good estate 
plan. Tax saving should never be the ulti- 
mate of an estate planner. His worth 
should be judged by his competence to do 
what is best under the circumstances, in 
the last expensive way. 


“The cost of preparation of estate plans 
is part of the cost of doing trust business. 
It builds up a backlog of orders as a sales- 
man does in all other businesses. When a 
loan officer sits down with a corporate offi- 
cial or an individual and gives financial ad- 
vice, he does not do so with the thought of 
making a charge in addition to the interest 
on any loan the bank may make or the 
profit on any account which the corporation 
or individual carries with the bank. He 
may or may not make a loan, but his time 
is figured in the overall cost of doing a 
banking business. He offers his advice and 
experience as a service to keep business al- 
ready on the books or to get new business. 
It is exactly the same with the trust depart- 
ment in estate planning. If our net income 
does not justify the estate planning work, 
then we should raise the compensation 


rates rather than to make special charge 
for such services.” 


Mr. Doolittle expressed the opinion that 
‘“trustors generally are giving more weight 
to the necessity for responsible, experi- 
enced, and permanent management than to 
tax savings. Certainly the emphasis should 
be on management and if it is not control- 
ling, the fault lies with us. The emphasis 
has not always been on management. As 
trustmen we are shirking our duty if we 
allow tax saving to overshadow manage- 
ment in the prospective trustor’s plans. 
The possibility of tax savings may well 
be the window display of trust selling, but 
can never become in itself the sound struc- 
ture of the trust business.” 


Publication of the cost of trust services 
was urged by Mr. Karch. “It is very advis- 
able,” he said, “‘to have people know the cost 
of trust service, not only as to fees for the 
administration of estates, but also trusts 
under wills and agreements. Telling people 
about our charges will be helpful to them 
in deciding whether they can afford its 
cost. They should certainly know that the 
charges of a trust institution, whether by 
statute or fixed by court, are usually no 
more than allowed to an individual and 
sometimes even less.” 


Other participants in the panel were 
Harold R. DeMoss, vice president of the 
Federal Reserve Bank of Dallas, and M. 
M. Lawellin, trust officer of First National 
Bank and Trust Company, Tulsa. 


MARITAL DEDUCTIONS 


HETHER or not the Revenue Act of 

1948 falls short of full equalization 
in taxing, as between community property 
states and common-law states, it will cause 
no depression in the trust business, John 
Waldron, of the Chicago law firm of Pam, 
Hurd & Reichmann, told the Conference. 
Reviewing the background and provisions 
of the 1948 Revenue Act, Mr. Waldron, who 
is also professor of law at Loyola Univers- 
ity School of Law, Chicago, observed that 
the new law is designed to put all states 
upon the same footing as that enjoyed by 
the community property states before the 
war, without affecting property rights. 
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After discussing the three main excep- 
tions to the terminable interests rule under 
the statute, Mr. Waldron remarked that 
for many people, the power of disposition 
necessary to qualify a trust for the marital 
deduction will be too high a price to pay 
for tax shifting, especially since, without 
benefit of the marital deduction, they can 
still pass the family estate through the 
wife to the children with only one estate 
tax by means of the conventional trust. (For 
a more extensive summary of this paper, 
see page 523.) 


PLANNING ESTATES — WHO? 


HE major responsibility for the plan- 
f pews of an estate should be assumed by 
the man who in the particular case best 
meets certain qualifications, contended F. L. 
Dwight, assistant vice-president, First Na- 
tional Bank of Minneapolis. Among these 
are ability to obtain the confidence of the 
estate owner, familiarity with the facts, 
motivating desires, and the necessary back- 
ground and training in such matters as 
settlement options, the problems commonly 
arising in the administration of trusts and 





estates; and the law and taxes pertaining 
to wills and trusts and their administra- 
tion. 

“In our administration of trust ac- 
counts, we cannot avoid the moral respon- 
sibilty for defects by saying that such mat- 
ters are wholly the concern of our customer’s 
lawyer,” Mr. Dwight stated “for we know 
that many times the customer, relying on 
our standing as an institution, the spe- 
cialized experience of our officers, and per- 
haps our advertising, depends upon us for 
an unselfish, competent job in detailed 
planning of the estate and the instruments 
involved.” (For further report on this ad- 
dress, see page 525.) 


TRANSITION 


OR the first time in our history, the 

consolidation of the great reforms and 
changes wrought through both a depression 
and a war is to be handled not by conserya- 
tives or moderates but by those elements 
which are eager to press on and on even 
more rapidly,” according to Gideon Sey- 
mour, executive editor of the Minneapolis 
Star & Tribune. In a brilliant election com- 
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mentary at the Fricay luncheon, in which 
he characterized Labor as the most effective 
single force in national politics today, Mr. 
Seymour said that “the people have now 
said in effect that government is a welcome 
master.” 


He pointed to the general advances and 
development of trade and industry brought 
by the Roman and later the British empire 
of law and order, and drew a parallel be- 
tween the collapse of the two world-police 
systems. “The world enjoyed under British 
dominance the greatest era of peace and 
stability and order and rising living stand- 
ards it had ever. known,” but the present 
transition period has created a world-wide 
sense of insecurity which has caused 
people “to reach for littler, more tangible 
forms of security closer to home. This is 
why we have the clamor for social security, 
for government intervention to pay higher 
wages, for price controls and subsidies, for 
federal housing and all the rest,” which 
“treat the surface sores but do not heal 
the disease.” 


With the basis of world order swept 
away, “the greatest problem of our time is 
to find a new basis,” Mr. Seymour stated, 
adding that “the only answer is an inter- 
national system of world order, a United 
Nations or something similar . . . making 
world law through some kind of world 
court whose decisions are backed up by the 
threat of effective force. Freedom in an 
orderly world is worth something; freedom 
in a world of chaos has come to seem, to 
many people, to be no freedom at all.” 


ESTATE PLANNING SKIT 


HE concluding feature of the Confer- 
Z ipo program was a skit entitled “You 
Planned My Estate. What Now?” Designed 
to show the proper avenues of co-operation 


among attorneys, life underwriters and 
trustmen, the prepared script had the fol- 
lowing cast of characters, all of Chicago: 


J. Mills Easton, The Northern Trust Co., 
H. Kennedy Nickell, Connecticut General 
Life Ins. Co., John L. Chapman, City Na- 
tiona! Bank and Trust Co., and Benjamin 
M. Becker, of Becker & Savin. 

Portions of the dialogue are reproduced 
at page 517. 
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Virginia Trustmen Meet 


THE THIRD ANNUAL MEETING of trustmen in 
Virginia was held on October 15 in Richmond, 
with a record attendance of 85 representatives 
from 41 banks in 24 communities. The meeting 
was presided over by E. R. MacKethan, vice 
president and trust officer of National Bank 
of Commerce of Norfolk, and chairman of the 
Committee on Trusts. 


Edward H. Bryson, trust officer, Virginia 
Trust Company, Richmond, as Chairman of 
the Program Committee arranged the following 
program: 

Trust Legislation—J. Randolph Tucker, Vir- 
ginia Trust Co., Richmond. 
New Business Programs—Erwin F. Russ, First 

National Bank, Martinsville. 


Advantages and Disadvantages of Operating 
a Nominee System — Claude L. Batkins, 
State-Planters Bank and Trust Co., Rich- 
mond. 

Report of “Prudent Man Rule” Committee — 
Jack H. Baskerville, First & Merchants Na- 
tional Bank, Richmond. 

Practical Operation of Emergency or En- 
croachment Clauses—Homan W. Walsh, Peo- 
ples National Bank, Charlottesville. 


What the Trust Department Has to Offer 
Young Men—R. P. McConnell, American Na- 
tional Bank & Trust Co., Danville. 


Estate and Gift Tax Provisions of the 1948 
Tax Law—Mr. MacKethan. 


Trust Investments—T. Kenneth McRae, First 
and Merchants National Bank. 


St. Louis Lire INSURANCE AND TRUST COUNCIL, 
at its meeting on November 1, heard Harry 
M. Bardt, vice president and senior trust offi- 
cer, Bank of America N. T. & S. A., speak on 
“The Role of the Life Insurance Man and the 
Trust Man in Our Dynamic Economy.” Mr. 
Bardt, who is president of the A.B.A. Trust 
Division, pointed out that despite high income 
and death taxes individuals continue to ac- 
cumulate estate, principally through the pur- 
chase of real estate, stock market operations, 
creation and operation of small business enter- 
prises and the purchase of life insurance. Par- 
ticular reference was made to the part played 
by life insurance in partnership and small 
corporation survivorship purchase agreements. 


PITTSBURGH LIFE INSURANCE AND TRUST COUN- 
cIL held its first fall meeting on November 29. 
W. Denning Stewart, an attorney, discussed 
“Some Mutual Problems of Lawyers, Life Un- 
derwriters and Trust Men.” 
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HARRY WINSTON, INC. 
Estates 
Pewelry and P. recious Slee 


* * * 


The firm of Harry Winston, Inc. has been for many 
years the foremost purchaser of jewel estates through- 
out the world. 


We offer the services of our experts who are especially 
qualified to appraise and purchase jewels of all types. 


REFERENCES: 


The Commercial National Bank & Trust Co. 
46 Wall Street, New York City 


Manufacturers Trust Company 
513 Fifth Avenue, New York City 
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New York Office: Los Angeles Office: 
7 East Slst Street 601 Jewelry Trades Bldg. 
New York 22, N. Y. Los Angeles, California 


DECEMBER 1948 





YOU CAN 
SIMPLIFY YOUR WORK 


BY SEEING THIS MAN 


Connecticut General Life Underwriters, 
because of their background experience in estate analysis and 
planning, can offer the Trust Officer and Attorney a particularly 
valuable service today. Added to their own familiarity with the 
problems involved, they bring the broad facilities of Connecticut 
General and its Advisory Bureau into the picture. This combina- 
tion can simplify many working problems, can come up with many 


; Ye 
answers on certain phases of a client’s plans. 


If the card says Connecticut General, you will meet a man whose 


knowledge can be put to work profitably for your clients. 
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LIFE INSURANCE, ACCIDENT IN- 
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AND ANNUITIES. ALL FORMS OF 

GROUP INSURANCE AND GROUP 

ANNUITJES. PENSION TRUSTS. 

SALARY ALLOTMENT INSURANCE 
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THE PROPOSED REGULATIONS 
on ESTATE and GIFT TAXES 


Marital Deduction Requirements Explained 


HENRY CASSORTE SMITH 
Webster, Sheffield & Horan, New York 


On November 6, the Acting Commissioner of Internal Revenue issued 
proposed regulations relating to the estate and gift tax provisions of the 
Revenue Act of 1948. This paper outlines the more important provisions 
of these regulations insofar as they affect residents of the states which 
do not have the community property system. An article covering the 
application of the proposed regulations to residents of the community 
property states follows this one. A more complete and detailed analysis of 
the subject will be made when the regulations are promulgated in final 


form.—Editor’s note. 


Y now estate planners are familiar 

with the unique “marital deduction” 
permitted by the Revenue Act of 1948 for 
estate tax purposes. The proposed regula- 
tions avoid repetition of those provisions 
of the Act which are fairly clear but set 
forth with reasonable clarity and complete- 
ness an explanation of those provisions 
which are more general in language. 


In determining whether property has 
“nassed from the decedent to his surviving 
spouse,” the regulations provide that if 
the order of deaths of the decedent and his 
spouse cannot be established by proof, “the 
applicable presumption of survivorship” 
(presumably that provided by the applicable 
state law) shall determine whether the 
property passed to the surviving spouse. 
They also provide that an interest in prop- 
erty shall not be deemed to have “passed” 
where title thereto passed to the spouse 
merely as trustee or subject to an agree- 
ment by such spouse to dispose of- it in 
favor of a third person. 


TERMINABLE INTERESTS 


The regulations contain various ex- 
amples of ‘“terminable interests” that 
help to clarify the meaning of this new 
concept. An example of fairly common oc- 
currence is where H transfers real prop- 
erty to A, reserving the right to the rentals 
from the property for a term of 20 years. 
If H dies before the expiration of the 20- 
year term, bequeathing the right to the 
rentals to an otherwise qualifying trust 
for the benefit of his wife, H’s interest in 
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the rents is a “non-deductible interest,” 
since it will terminate upon the expiration _ 
of 20 years and A will thereafter possess 
the property. This illustration shows that 
there may be a terminable and hence non- 
deductible interest “irrespective of whether 
both such interests [that of A and that of 
the spouse] passed from the decedent at 
the same time or under the same instru- 
ment” and that, “It is immaterial whether 
the property interest which passed from 
the decedent to a person other than his 
surviving spouse is included in the dece- 
dent’s gross estate.” 


If an interest is terminable, it is not 
deductible, say the regulations, despite any 
action on the part of the beneficiaries to 
change it. For example, if a decedent be- 
queaths property to his wife for life with 
remainder to his children and the wife 
“agrees with the children to take a frac- 
tional share in the property in lieu of her 
life estate or to receive cash for her life 
estate, her life estate is a “non-deductible 
interest” despite such subsequent conver- 
sion. 

The Act states that a terminable inter- 
est in property to be acquired for the sur- 
viving spouse by the fiduciary pursuant to 
directions of the decedent does not qualify 
for the marital deduction. The regulations 
give as examples annuities, patents, copy- 
rights and estates for years. It is stated, 
however, that this provision is not appli- 
cable in the case of a general authorization 
given to the fiduciary to reinvest property 
left by the decedent, although the authoriza- 
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tion is sufficiently broad to cover the ac- 
quisition of terminable interests. 

The regulations further explain the stat- 
utory rule that where an interest, which 
may possibly be satisfied out of assets in- 
cluding a terminable interest, passes to a 
surviving spouse, the value of such inter- 
est passing to the spouse shall, for the pur- 
pose of determining the marital deduc- 
tion, be reduced by the value of such term- 
inable interest. In the example given, one- 
third of the residuary estate is left to the 
decedent’s spouse and the residuary estate 
includes a right to rentals for a term of 
years, reserved by the decedent under a 
prior conveyance to his son. Assuming the 
value of the residuary bequest to the spouse 
to be $85,000 and the value of the rentals 
included in the gross estate to be $60,000, 
the marital deduction is reduced by the full 
value of the rentals to $25,000. The obvi- 
ous moral is that the non-deductible term- 
inable interest should be bequeathed to 
some one other than the surviving spouse 
if a more substantial marital deduction is 
desired. 


TRUSTS QUALIFYING FOR MARITAL 
DEDUCTION 


ERHAPS the most interesting and 

helpful provisions of the regulations 
are those covering the trusts which will 
qualify for the marital deduction. Many 
persons have been hesitant to create such 
trusts in the absence of further clarifi- 
cation and amplification by regulations. 
The proposed regulations state the five con- 
ditions of the law, all of which are required 
to qualify a trust for the marital deduction, 
as follows: 


(1) The surviving spouse must be en- 
titled for life to all the income from the 
corpus of the trust. 

(2) Such income must be payable an- 
nually or at more frequent intervals.! 


(3) The surviving spouse must have 
the power, exercisable in favor of her- 


1The regulations provide that this requirement is met 
even though “income payments to the surviving spouse are 
not to commence in advance of the distribution of the 
trust property to the trustee by the executor, unless the 
executor is authorized or directed to delay distribution to 
the trustee beyond the period reasonably required for ad- 
ministration of the estate.” 
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self? or of her estate, to appoint the 
entire corpus free of the trust. 

(4) Such power in the surviving 
spouse must be exercisable by such 
spouse alone and (whether exercisable 
by will or during life) must be exer- 
cisable in all events. 


(5) The corpus of the trust must not 
be subject to a power in any other per- 
son to appoint any part thereof to any 
person other than the surviving spouse. 


Probably the most important provision is 
the rule that, in determining whether the 
five conditions have been met, “regard is to 
be had to the applicable provisions of the 
law of the jurisdiction governing the ad- 
ministration of the trust.” 


According to the regulations, the sur- 
viving spouse is “entitled for life to all 
the income from the corpus of the trust” 
within the meaning of the Act, “if the 
effect of the trust is to give her substan- 
tially that degree of beneficial enjoyment 
of the trust property during her life which 
the principles of the law of trusts [in the 
state whose law is applicable] accord to 
a person who is unqualifiedly designated as 
the life beneficary . . . The designation of 
the spouse as sole income beneficiary for 
life will be sufficient to qualify the trust 
unless the terms of the trust considered as 
a whole evidence an intention to deprive 
the spouse of the requisite degree of en- 
joyment.” 


PERMISSIBLE POWERS 


The following powers given to the trus- 
tee, furthermore, will not prevent the 
trust from qualifying: amortization of 
bond premium by charges against interest 
income; power to allocate receipts and 
charges between income and corpus if un- 
der state law reasonable limitations against 
abuse of such powers will be imposed and 
“unless the grant of such powers evidences 
the intention to deprive the surviving 
spouse of the beneficial enjoyment required 
by the statute”; power to apply income 
for the spouse’s benefit; provision that 
stock dividends, and proceeds from the con- 
version of trust assets shall be treated as 


*The regulations give as an example of such a power 
“an unlimited power to invade.” 
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corpus; depletion charges allocated to in- 
come;. power to retain: unproductive prop- 
erty, if the property must be converted 
“within a reasonable time” and “income [is 
to| be given to the spouse to compensate for 
undue delay in such conversion”; and pow- 
er to retain a residence or other property 
for the spouse’s personal use. However, a 
trust the primary purpose of which is to 
safeguard property will not qualify if there 
is no provision for giving the spouse the 
required beneficial enjoyment. 

An undivided interest in property may 
constitute the corpus of a trust, and the 
will may create more than one trust and 
nevertheless obtain the benefit of the mari- 
tal deduction. On the other hand a trust 
is disqualified if the income must or may be 
accumulated in whole or in part in the dis- 
cretion of a person other than the surviv- 
ing spouse, but a so-called “spendthrift 
clause” will not disqualify the trust. 

Condition (3) is satisfied by a combina- 
tion of a power to withdraw all the prin- 
cipal during the lifetime of the surviving 


spouse and a power to appoint to her estate 
on death, as, for example, where he or she 
may invade principal until the age of 50 
years, and thereafter has an unrestricted 
power to appoint to his or her estate. 


INSURANCE PROCEEDS 


HE regulations reflect the provisions 
Se Public Law 869, 80th Congress, 
enacted July 1, 1948. Thus insurance pro- 
ceeds held pursuant to the so-called inter- 
est option will qualify for the marital de- 
duction where the surviving spouse alone 
is entitled to all interest or other amounts 
payable under the policy during his or her 
lifetime, annually or more frequently, and 
in addition has, solely in himself or her- 
self, either the unlimited right to invade 
principal during his or her lifetime® or the 
right to appoint to his or her estate at 
death all amounts held by the insurer. 


‘But, the regulations provide, “Such power to appoint 
need not extend to installments or interest which will be 
paid to such spouse during her life.” 
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contingencies arising from the 1948 Revenue Act; what 
it is, what it does, and how it works. 
THIS estate tax annual gives unduplicated and continual help on all 
phases of estate planning and procedure. It gives an all-angle approach 
and tax-wise consultation on any and all problems relative to the applica- 
tion of the estate tax, gift tax, and complex features of the income tax. 
Helps in avoiding multiple taxation and defeat of intention. $10. 
Over one thousand pages. 


1948-49 FEDERAL TAXES — 
Corporations & Partnerships 


HIS corporate tax volume gives concrete reinforce- 

ment of authoritative counsel and recommenda- 
tions on the full range of corporate taxation — 
taxability of income, time of its recognition, and tax 
treatment of gains and losses. It shows what has and 
has not changed; what the courts will and will not 
sanction. For use in any business, of any size. $20, 
Over two thousand pages. 


THE RONALD PRESS COMPANY 
Fifteen East Twenty-Sixth Street New York 10 


DECEMBER 1948 





The statutory requirement that the pay- 
ments of interest or principal must com- 
mence within thirteen months after the 
insured’s death is not, in the absence of 
unreasonable delay, violated by a policy 
provision that proof of death must be sub- 
mitted before the first payment is made. 
However, a power to appoint the proceeds 
of the policy to the spouse-beneficiary’s 
estate is not exercisable “in all events” as 
required by the Act if the policy provides 
that it cannot be exercised by such spouse 
unless he or she is living at the time the 
insurer receives proof of the death of the 
insured. 

The regulations provide, with respect 
both to trusts and insurance proceeds held 
by the insurer pursuant to settlement op- 
tions, that the marital deduction will not 
be denied “merely because takers in de- 
fault of the surviving spouse’s exercise of 
the power [to appoint| are designated by 
the decedent [or insured spouse ].” 


OTHER ESTATE TAX PROVISIONS 


COMMON DISASTER CLAUSE 


According to the regulations, if under 
a so-called common disaster clause (as 
applied by local law) there is still a pos- 
sibility at the time of the audit of the 
estate tax return that the then surviving 
spouse may die as the result of such a 
casualty, the marital deduction will not be 
allowed. 


EFFECT OF SPOUSE’S DISCLAIMER 


The regulations reiterate the provisions 
in the Act that where the surviving spouse 
refuses to accept* property from the dece- 
dent’s estate and also where a person other 
than the surviving spouse renounces in 
favor of the surviving spouse, the property 
so renounced is not subject to the marital 
deduction. The marital deduction is not ob- 
tained with respect to any portion of such 
property even though the disclaimer is 
made by a person other than the surviving 
spouse as the result of which the decedent’s 
property passes to a trust or is held by an 
insurance company pursuant to an arrange- 


*The regulations define a disclaimer as, “‘a complete and 
unqualified refusal to accept the rights to which one is 
entitled.” 
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ment which in all other respects would 
have qualified for the marital deduction. 

Where the surviving spouse elects be- 
tween the interest she would receive under 
the will and her statutory rights (a dower 
right, for example) in the decedent’s prop- 
erty, the property renounced does not be- 
come subject to the marital deduction, but 
the property received in lieu thereof quali- 
fies for such deduction. 

If the surviving spouse as the result of 
a will contest surrenders or assigns prop- 
erty received thereunder, such property does 
not qualify for the marital deduction. How- 
ever, if property is surrendered by a lega- 
tee (other than the surviving spouse) to 
the surviving spouse as the result of a 
controversy over the will, such property 
will qualify for the marital deduction if 
such surrender constituted “a bona-fide 
recognition of enforceable rights of the 
surviving spouse in the decedent’s estate.” 
Such a transfer to the surviving spouse 
shall be presumed to be bona-fide if made 
pursuant to a decision of the local court as 
the result of “a genuine and active contest” 
(as distinguished from a decree rendered 
on consent by which the will was not pro- 
bated or contested). 


GIFT TAX — GIFTS TO SPOUSE 


HE Act provides for a marital deduc- 
eS an equal to one-half the value of prop- 
erty transferred outright to the donor’s 
spouse where made after April 2, 1948 (sub- 


ject to the limitation hereinafter men- 
tioned). The proposed regulations state that 
if the donor spouse at the time of the gift 
is a resident or citizen of the United States 
the gift is entitled to the marital deduction 
even if the spouse is a non-resident and 
not a citizen. 

If the property is given to a spouse in 
a trust subject to provisions similar to 
those required to obtain the marital deduc- 
tion for estate tax purposes, such gift in 
trust qualifies for the marital deduction. 
In determining whether the trust so quali- 
fies, regard is to be given to the applicable 
state law governing the administration of 
the trust. For example, silence in the trust 
instrument as to the frequency of payment 
of income will not be regarded as a failure 
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to satisfy condition (2), in the event the 
state law requires such payment to be made 
at least annually. 


The gift tax sections substantially reit- 
erate the estate tax sections in respect of 
permissible powers, gifts over in default 
of appointment, property consisting in part 
of non-deductible interests, and terminable 
interests. In connection with the latter, 
there is an exception to the rule that term- 
inable interests are not subject to the mari- 
tal deduction, in the case of gifts between 
spouses which create a joint tenancy or 
tenancy by the entirety; “the interest of 
the donor . . . which exists solely by reason 
of the possibility that the donor may sur- 
vive the donee spouse, or that there may be 
a severance of the tenancy” will not render 
the marital deduction inapplicable. 


The limitation contained in the Act that 
the marital deduction is allowable only to 
the extent that the particular gift is “‘includ- 
ed in the amount of gifts against which such 
deductions are applied” is illustrated as fol- 
lows: Where the only gifts made by the 
donor to his spouse in a particular year are 


a gift of $3,000 and a gift of $2,000, the first 
$3,000 of such gifts is excluded so that the 
marital deduction of $2,500 (one-half of 
$3,000 plus one-half of $2,000) which would 
otherwise be allowable is limited to $2,000 
(instead of $2,500) by reason of the $3,000 
annual exclusion of gifts of present inter- 
ests made to any one donee during the cal- 
endar year. 


GIFTS OF SPOUSE TO THIRD PARTY 


HE proposed regulations provide that 
5 gift made by a spouse after April 2, 
1948, to a person other than a spouse may, 
on election of the spouses, be considered as 
having been made one-half by each but 
only if at the time of the gift both spouses 
are citizens or residents of the United 
States. An individual is to be considered a 
spouse “only if he is married to such indi- 
vidual at the time of the gift and does 
not remarry during the remander of the 
calendar year.” 


If the consent is given to treat such 
gifts to third persons as having been made 
one-half by each spouse, such consent ap- 


TRUST OFFICERS: 
Let Us Bid for Estate Jewels 


As Executor or Trustee, your institution may at times be re- 
quired to sell collections of diamonds and other precious stones. 


Will you, therefore, place us on your list of bidders? And do 
not hesitate to ask for our assistance cn appraisals. 


We maintain a constant, world-wide search for the best in 
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LONDON 
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PLaza 5-0740 
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plies to all gifts made to third parties dur- 
ing that year with certain stated excep- 
tions. Such consent applies to gifts made 
by one spouse alone and to gifts made 
partly by each spouse but the consent may 
not be applied to only a portion of the 
property interests given to third persons. 


SIGNIFYING CONSENT 


O be effective, consent must be signi- 
fied by both spouses. If both of them file 
.timely returns, the consent may be signi- 
fied by both of them on one return or by 
each on his or her own separate return. If 
only one return is filed, the consent of 
each spouse must be signified on that re- 
turn, but, “wherever possible notice of the 
consent [meaning, apparently, a statement 
of the fact that both have so consented] is 
to be shown on both returns.” No particu- 
ler verbiage for the signifying of such con- 
sent is set forth in the regulations. 


The consent may be signified at any time 
after the close of the calendar year in 
which the gifts are made, except that the 
consent may not be signified after the fol- 
lowing March 15 unless before that date 
no return has been filed by either spouse, 
“in which case the consent may not be 
signified after a return for such year is 
filed by either spouse”; nor may the con- 
sent be signified after a deficiency notice 
with respect to the gift tax liability for 
such year has been sent to either spouse. 


The donee gift tax return (Form 710) 
must, according to the regulations, state 
the name of the actual donor despite the 
fact that the spouses have consented to 
“splitting” the gift. 


If the consent is effectively signified on 
or before March 15 of the year following 
the year in which the gifts are made, 
either spouse may revoke such consent by 
filing in duplicate with the Collector in 
whose office the return was filed a signed 
statement of revocation. The regulations 
are silent as to the verbiage of the revoca- 
tion. The right of revocation does not exist 
after March 15, and a consent which was 
not effectively signified until after March 
15 may not be revoked. 
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LIABILITY FOR TAX 


Consents result in joint and several lia- 
bility of the spouses for the gift tax. The 
regulations provide that if one spouse pays 
the gift tax liability of the other spouse 
where they have filed consents, such pay- 
ment does not result in a taxable gift to the 


‘spouse whose gift tax liability is so paid. 


It is also provided that if one spouse pays 
the whole or part of the joint income tax 
liability of both spouses, such payment does 
not constitute a taxable gift. 


THE SECOND ANNUAL PENNSYLVANIA TAX IN- 
STITUTE was held December 6 to 10 at the 
Hotel Sylvania in Philadelphia. The topics in- 
cluded Estate and Gift Tax Developments; 
New Problems in Taxation of Individuals, 
Partnerships, Estates and Trusts; Income 
Taxes, Miscellaneous Problems and Procedure; 
Important Developments Relating to Business 
Taxation; and a Symposium of New Develop- 
ments in the law and procedure of Pennsyl- 
vania Corporation Taxes. 


APPOINTMENT of a new Committee on Taxation 
for the Trust Company Section of the Penn- 
sylvania Bankers Association has been an- 
nounced by Louis W. Van Meter, chairman of 
the Section and vice president of the Provident 
Trust Co., Philadelphia. George W. Hornsby, 
assistant vice president, Girard Trust Co., 
Philadelphia, was named chairman of the com- 
mittee whose function will be to follow tax de- 
velopments, State and Federal, in the interest 
of trust beneficiaries and trust business gen- 
erally, and to advise members of the Section 
of such developments and their significance. 


To Manage Harvard’s Funds 


HARVARD UNIVERSITY has turned over the 
management of its endowment fund to the 
State Street Research and Management Com- 
pany, coincident with its election of Paul 
Cabot as treasurer. Mr. Cabot is president 
of the State Street Investment Corporation, 
which is managed by the research company. 
This is believed to be the first instance of a 
large university’s delegation of its entire in- 
vestment program to a management group re- 
sponsible for the supervision of an open-end 
investment company. Harvard’s endowment 
fund, which is approximately $200,000,000, is 
the largest in the nation. 
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THE PROPOSED REGULATIONS 
on ESTATE and GIFT TAXES 


As to Community Property 


WALTER L. NOSSAMAN 
Member of the Los Angeles Bar 


EGULATIONS relating to the estate 
| ee gift tax amendments in the Rev- 
enue Act of 1948, were proposed on No- 
vember 6, 1948, by the Acting Commis- 
sioner of Internal Revenue. The principal 
estate tax regulation affecting community 
property is contained in Regulations 105, 
Section 81.47d (b). 

Applying Section 812 (e) (2) (B), 
I.R.C., (relating to the 50% limitation on 
the marital deduction) the proposed regula- 
tions provide for subtracting from the en- 
tire value of the gross estate the sum of 
the following: 


1. The value of community property in- 
cluded in the gross estate. 


2. The value of community property, in- 
cluded in the gross estate, transferred by 
the decedent during his life. 

3. The amount of insurance on the de- 
cedent’s life, in¢luded in the gross estate, 
purchased with premiums paid out of com- 
munity property. 

4. A proportionate part of the deductions 
allowed under Section 812 (b) (expenses, 
claims, family allowance), computed as 
follows: Deduct an amount, A, which bears 


Computation of Gross Estate 
Separate property 
Decedent’s one-half interest 
in community property __. 


200,000 
100,000 


Gross estate PR 300,000 
Deduct community property_100,000 
Deduct proportionate part of 

$45,000 of Section 812 (b) 

deductions (for the com- 

putation, see above) ____.. 30,000 


Total 130,000 


170,000 


Adjusted gross estate —-. 
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the same ratio to B (the aggregate amount 
of the deductions allowed by Section 812 
(b) as C (the value of the gross estate, 
diminished by the aggregate amount sub- 
tracted under 1, 2 and 3 above) bears to D 
(the entire value of the gross estate). 


Community property is “included in the 
gross estate” only to the extent of the 
decedent’s one-half interest therein. The 
accompanying illustration is given. 

Property in which the surviving spouse 
has only an expectant interest is not con- 
sidered as community. Not excluding other 
possible applications, this is intended to 
apply to California community property ac- 
quired prior to July 29, 1927, the date 
when Section 16la of the Civil Code, stat- 
ing that the spouses have present, existing 
and equal interests in community property, 
went into effect.! 

Separate property (and property received 
in exchange therefor) which has become 
separate as a result of conversion, during 
the calendar year 1942 or after April 2, 
1948, of community property into separate 
property (with the same exception rela- 
tive to “expectant” interests) is regarded 
as community for the purposes of the Act. 
The term “conversion” is defined as refer- 
ring to any transfer of property from the 
marital community whereby each spouse 
acquires separate property, specifically in- 
cluding partition between the spouses and 
transfers of community property by the 
spouses to themselves into any form of 


10n federal taxation of the transfer of such property or 
the income therefrom, see Talcott v. United States, 23 F. 
2d 897, 6 AFTR 7232 (C. C. A. 9, 1928), cert. den. 277 
U. S. 604; Title Insurance and Trust Co. (Firth Estate) 
v. Goodcell, 60 F. 2d 803, 11 AFTR 827 (C. C. A. 9, 1932), 
cert. den. 288 U. S. 613; Gump v. Commissioner, 124 F. 2d 
540, 28 AFTR 811 (C. C. A. 9, 1942), cert. den. 316 U. S. 
697. The income from post-1927 community property was 
held divisible between the spouses, in United States v. 


, Malcolm, 282 U.S. 792, 75 L. ed. 714, 51 S. Ct. 184 (1931). 
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co-ownership, whether the partition or 
other conversion is effected by a single 
transaction or a series of transactions. 


LIFE INSURANCE 


HE proposed regulations (Section 

81.27) regarding insurance are some- 
what more specific than those dealing with 
other estate tax matters. They seem to 
recognize that payments from community 
funds are made equally by both spouses, 
and that the possession by the husband of 
the incidents of ownership as manager of 
the community confers no special rights 
upon him. 


This continues in effect the law relative 
to insurance as developed in Lang v. Comm. 
304 U. S. 264, 82 L. ed. 133, 58 S. Ct. 880 
(1938), although the statute then in effect 
was somewhat different. But the regula- 
tions then in effect provided that the re- 
quirements for taxability were satisfied 
either by payment of premiums or pos- 
session of incidents of ownership. In the 
Lang case, only one-half of the insurance 
was regarded as taxable in the husband’s 


estate, although the insurance went in part 
to children of the decedent and his spouse, 
indicating that so far as community insur- 
ance is concerned it is not necessary that 
the wife be the sole beneficiary in order 
to obtain the community exclusion. 


Presumably, any interest in the insur- 
ance passing at the husband’s death irre- 
vocably to someone other than the spouse 
is a transfer by her and an irrelevant cir- 
cumstance so far as taxability in the hus- 
band’s estate is concerned. In fact, this 
rule is implicit in the proposed Regulations 
108, Section 86.2 (a), relating to gift tax. 

Insurance purchased partly with com- 
munity, partly with separate funds, is ap- 
portioned between the community and the 
separate estates according to their respec- 
tive contributions (Section 81.47d (b) ). 

Where insurance which is a community 
asset is made payable to the estate, only 
half the proceeds is considered as receiv- 
able by the executor within the meaning 
of Section 811 (g) (1), where the sur- 
viving spouse’s interest is not subject to 
the payment of estate tax or other separ- 
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ate debts of the decedent or his estate. 


GIFTS OF COMMUNITY PROPERTY 


HE same theory which is applied in the 
2 eed of the estate tax permeates the 
statute and the regulations in so far as 
they relate to gifts of community property. 
Regulations 108, Section 86.16c. 


“Expectant” interests are excluded from 
the community category. “Conversions” 
effected during 1942 or after April 2, 1948, 
receive treatment comparable to that ac- 
corded similar transactions under the es- 
tate tax law, such property being consid- 
ered as continuing in community status. 


GENERAL COMMENTS 


HE proposed regulations, like the 

F ae which they interpret, are notable 
for omissions rather than content, in so far 
as community property is concerned. The 
regulations assume that community prop- 
erty, with the exception of expectant in- 
terests, is owned equally by the spouses, 
presumably reinstating pre-1942 rulings.’ 
The regulations throw no light on vari- 
ous common situations. For example, sup- 
pose a husband requires his wife to elect 
between benefits under the will and com- 
munity rights.* Rulings under the pre- 
1942 cases held that such a requirement 
and an election made pursuant thereto did 
not result in bringing the wife’s community 
half into the husband’s taxable estate.* 
Since the Commissioner acquiesced in 
the Morgan Estate case and the regula- 
tions give no intimation of dissatisfaction 
with that rule, it may perhaps be assumed 
that the Morgan Estate case is still law. 


We are not enlightened as to the tax 
consequences to the wife which may re- 
sult from an election. Does she incur a 
gift tax? The situation seems to be some- 
what analogous to the renunciation of 


2Lang v. Commissioner, supra; United States v. Good- 
year, 99 F. 2d 523, 21 AFTR 1145 (C. C. A. 9, 1938); 
Overton v. Sampson, 138 F. 2d 417, 31 AFTR 678 (C. C. 
A. 9, 1943); H. M. Bigelow Estate, 39 B. T. A. 635 (1939; 
acq.). 

%Although the cases deal only with the situation men- 
tioned, there is no reason why the wife, predeceasing her 
husband, cannot require him to elect. This would not be 
true in Nevada or New Mexico, where the wife has no 
testamentary power over community property. See De 
Funiak, Principles of Community Property, Section 198. 

*Pacific National Bank (Morgan Estate), 40 B. T. A. 
128 (1939; acq.); Coffman-Dobson Bank & Trust Co., 20 
B. T. A. 890 (1930). 
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benefits under a will, which has been held 
not to be a transfer. Has she made a 
transfer of her community half with pos- 
session or enjoyment reserved, subjecting 
it to estate tax later? Pending further en- 
lightenment, the only safe course is to as- 
sume that the wife’s community half will 
be taxed as part of her estate. 


The regulations being silent, perhaps a 
practical method of handling such situa- 
tions where the wife is required to elect 
is to have the husband’s will in such form 
that the wife’s interest is segregated and 
subject to power of appointment, as pro- 
vided: in Section 812 (e) (1) (F), LR.C. 
This should obviate a gift tax, the possibil- 
ity of which is suggested by the provision 
referred to above whereby the wife is 
deemed to have made a gift of half the 
amount of insurance paid for with com- 
munity funds, passing irrevocably to a 
third person at the husband’s death. 


One further point: Although community 
property is excluded in computing the value 
of the adjusted gross estate for the purpose 
of the 50% limitation, it seems clear that 
the decedent’s interest in community prop- 
erty may be part of the property passing 
to the surviving spouse, to which the marital 
deduction applies. (See Section 81.47a (b) 
(1) (v) of the proposed regulations, which 
speaks of interests “beneficially held by 
the decedent’’). 


To illustrate: Suppose an adjusted gross 
estate consisting of $100,000 in separate 
property. In addition, there is a (net) 
community estate (decedent’s one-half in- 
terest) of $50,000. Decedent’s will gives 
his wife a $50,000 legacy, which may be 
or is actually satisfied wholly or partly out 
of the $50,000 of community property. The 
legacy “passes * * * to. his surviving 
spouse.” It is an interest “included * * * 
in the gross estate.” Since the legacy does 
not exceed 50% of the value of the ad- 
justed gross estate ($100,000), the estate 
should be entitled to the marital deduction. 
It should make no difference that the legacy 
is satisfied out of community rather than 
separate property. The proposed regula- 
tions could stand a little clarification here. 


5Brown v. Routzahn, 638 F. 2d 914, 12 AFTR 335 
(C. C. A. 6, 1933), cert. den. 290 U. S. 641. 
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FINANCIAL RELATIONS MUST BE MORE PUBLIC 


Human and Economic Basics of Banking 
Highlight F. P. R. A. Convention 


tending the 33rd annual convention of 
the Financial Public Relations Association 
in Hollywood, Florida, were impressed with 
the fundamental and immediate necessity 
of a better public understanding of Amer- 
ica’s economic system. 


ser first to last, the 650 delegates at- 


Keynoting the conference in the opening 
address, Dr. Preston Scott, coordinator of 
community relations of Wayne University, 
stated: “A passion for security for the 
individual from cradle to grave, and declin- 
ing productivity are twin illusions which 
can ruin America unless the American 
people begin to understand that our eco- 
nomic freedom and citizen enterprise is the 
best organization of society in the world 
for the individual, particularly the little 
fellow.” 

Lack of appreciation of the “taken-for- 
granted advantages of our competitive 
economy, and failure to recognize the pen- 
alties for over-draining it, on the part of 
millions of people, is the determining fac- 
tor in our present confusion, according to 
Dr. Scott, who is also training consultant to 
Ford Motor Company. Citing erroneous be- 
liefs also widely. held by students and edu- 
cators concerning our profit system, he 
urged financial executives, for self-preserv- 
ation as well as national welfare, to foster, 


within their own banks and communities, 
better knowledge of the enterprise system. 


Complete achievement of two of the Four 
Freedoms would put an end to modern civil- 
ization, Dr. Scott said, illustrating that 
freedom from fear would preclude driving 
an automobile, while freedom from want 
would remove the incentive to produce and 
improve our lot. 


In his address as retiring president of 
the Association, Robert Linquist, vice pres- 
ident of LaSalle National Bank of Chicago, 
remarked the major role which public rela- 
tions attitudes and activities were now 
playing in progressive banking circles,, as 
they have for years in industry. Attribu- 
ting this largely to a realization of the 
“human angle” in every phase of work and 
contacts, he noted that public relations was 
more and more considered a function of 
executive management, and embraced far 
more than advertising or publicity. 


Bankers are seeing the necessity of com- 
mon interests, not just with the favored 
few but the entire community, including 
millions who not now cuustomers. Warning 
against complacency, he remarked: “Get 
out and talk to all the people—get close to 
them, serve them and gain their confidence 
and goodwill against the day, which may 
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not be far in the future, when the fate of 
our American banking system may also be 
decided in the ballot boxes of the nation.” 


A prominent industrialist, Henry G. 
Weaver of General Motors Corp., warned of 
the trend to Marxian reaction as a threat 
to the whole fabric of our business as well 
as economic life, which necessitates contin- 
ual salesmanship of the facts of our nation- 
al life. The reiteration theme was further 
developed by Carlyle Emery of Ruthrauff 
& Ryan advertising agency, pointing out 
that good-will is not something a business 
owns, but a lease dependent on peoples’ 
attitudes. 


Startling were the facts which Mr. 
Emery gave on the “turnover” of the pub- 
lic. “Our people are almost totally different 
from what they were before the war” he 
noted, with 93 million having no recollec- 
tion of the “good old days before 1929” and 
69 million who cannot remember a world 
without wars. That we are dealing with 
a parade is shown by the fact that 30 
million babies have been born since the 
end of the war. He recommended that bank 
advertising be in terms of the benefits 
which customers will receive and in the 
light of desires as expressed by their 
actions, rather than according to their sup- 
posed needs. 


Public opinion surveys conclude that 
good public relations are dependent on local] 
conditions and therefore should be devel- 
oped by individual bank programs of public 
education, according to Leroy Lewis, edu- 
cational director of the American Institute 
of Banking. Outlining such a program in 
his address, Mr. Lewis gave first place to 
personnel and customer education, and 
stressed cooperation with school and civic 
programs. 


Bankers generally are not doing an ade- 
quate job on the public platform, he said, 
noting that “last year more commencement 
addresses were delivered by chiropractors 
than by bankers.” He suggested that banks 
provide more speakers before various local 
groups, lecturers for school or college 
classes and banking clinics, and cooperation 
with youth groups such as the 4-H clubs. 
These spokesmen, he said, “must also be 
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competent to discuss subject matter related 
to our enterprise philosophy of business 
and industry.” He pointed to the contribu- 
tions which A.L.I. chapters have made to 
these civic relations, and further suggested 
employment of teachers as well as students 
during vacations. 


In his speech of acceptance as the new 
president of the Association, Allen Craw- 
ford, vice president of Bankers-Equitable 
Trust Company of Detroit, remarked the 
progressive nature of the membership 
which now comprises 1,342 banks and finan- 
cial firms, and the openness and coopera- 
tion in pooling and discussing information 
for the general good of banking. He con- 
cluded with the thoughtful statement: “I 
am the beneficiary of this rich endowment, 
but I elect to act not as a beneficiary, but 
as a trustee or steward.” 


Hugh J. Bernard, vice president of the 
Second National Bank of Houston, was 
placed in line for the ultimate presidency as 
the newly elected third vice president of 
the association. John N. Garver vice presi- 
dent of Manufacturers & Traders Trust 
Company of Buffalo moved up to first vice 
president, and Philip K. Barker, vice presi- 
dent of Granite Trust Company of Quincy 
(Mass.) was elevated to second vice presi- 
dent. 

NOTE: Reports of addresses on trust and estate topics 


and other public relations subjects will be re- 
ported in the January issue. 


ABA Public Relations Council 


EVANS WOOLLEN, JR., president of the Amer- 
ican Bankers Association, has announced the 
appointment of the following men to the Public 
Relations Council under the chairmanship of 
J. Lewell Lafferty, Vice President, Republic 
National Bank, Dallas: 

Ralph W. Chapin, State Savings Bank, Hart- 
ford; Willis B. Conner, Jr., Indiana Trust Co., 
Indianapolis; Allen Crawford, Bankers-Equit- 
able Trust Co., Detroit; A. Key Foster, First 
National Bank, Birmingham; Fred W. Greene, 
North Carolina Bankers Association, Raleigh; 
Allan Herrick, Security-First National Bank, 
Los Angeles; Harold P. Klein, Iowa-Des Moines 
National Bank, Des Moines; Harold J. Mar- 
shall, Bankers Trust Co., New York; Alonzo 
Petteys, Farmers State Bank, Brush, Colo.; 
Frank M. Totton, The Chase National Bank, 
New York. 
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One of the 
Greatest Blessings 
of our 
modern civilization 


Virtually everywhere you look, you find evidence of the 
great services performed by steel wire. Automobiles, boats, air- 
planes, trolley cars, telephones, radio—all owe much of their de- 
velopment to wires of steel. 

On the farm, steel wire fences protect growing crops. They 
control poultry and livestock. Nails, screws and bolts, which are 
made from steel wire are indispensable not only to the farmer 
but to all of us. And you can add to this list, steel wire rope of all 
kinds . . . wire fabric to reinforce our nation’s concrete highways 

. . steel wire of every conceivable size—from piano wire to the 
great cables that support our giant suspension bridges. 

A leader in the development of better steel wire and better 
products of wire is the American Steel & Wire Company—a mem- 
ber of the United States Steel family. This company not only 
turns out various types of high quality steel wire and wire prod- 
ucts, but it is also constantly conducting research to discover and 
develop still better wire for hundreds of new uses. 

So whenever you need any product made of steel wire—from a 
carpet tack to fencing, it will pay you to look for the U-S-S 
Label. It is a symbol of quality. 
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HE 20th Mid-year Trust and Banking 

Conference of the New Jersey Bankers’ 
Association was held in Asbury Park on 
November 17 and 18. Jay Knox, trust offi- 
cer, First Camden National Bank and Trust 
Co., as chairman of the Committee on Trust 
Subjects, and Harold E. Zarker, vice-presi- 
dent, First Bank and Trust Co., Perth 
Amboy, as chairman of the Committee on 
Bank Operations and Management, served 
as convention chairmen. 


Robert A. Jones, vice-president of Guar- 
anty Trust Company of New York, pointed 
out in a principal address that “it is im- 
perative that we should know the character, 
location and amount of property we will be 
asked to administer.” He advised this “pre- 
vue-ing of trusts before acceptance,” by a 
law-trained and practical trust executive, 
as a matter of economy for the future of 
trust institutions. Trust business should 
not be accepted on the basis that a large 
dollar amount will look good in the depart- 
ment’s record, Mr. Jones said, commenting 
that a poorly administered account may 
bring public censure of banks generally. 


In his discussion of “Simplification of 
Banks’ Security Investments,” William H. 
Shupert, of the investment counsel firm of 
Studley, Shupert & Co., Boston, Philadel- 
phia and Washington, suggested the limita- 
tion of the use of corporate securities 
through the establishment of a “working 
list.” This should contain corporation bonds, 
preferred shares and common stocks which 
are believed to possess the requisite invest- 
ment merit to qualify for trust accounts. 
Observing that the common trust fund has 
provided an answer to the small account 
problems in banks, Mr. Shupert believes 
it would also answer the problem of the 
small trust departments. 


“Hidden Costs in Trust Forms” were 
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cited by George C. Robinson, trust opera- 
tions officer, Fidelity-Philadelphia Trust 
Company. Some of the factors which Mr. 
Robinson considered were paper wastes, 
printing, the use of continuous and mani- 
fold forms, duplicating forms, designing 
forms and inventory control. Someone 
thoroughly acquainted with operations 
should be made responsible for the control 
of forms and it should be his duty to re- 
view and approve all forms before order- 
ing them, Mr. Robinson observed. He will 
thereby become a specialist and detect the 
hidden costs. Mr. Robinson suggested that 
the advice of the printer should be relied 
upon as to the type of paper and size. 


A New Jersey Transfer Inheritance Tax 
may be assessed and payable on a legacy 
which, in fact, is completely wiped out by 
the Federal tax. This is one of the quirks 
of New Jersey trust law pointed out by 
F. Morse Archer, Jr., of Boyle, Archer & 
Greiner, Camden. Both State and Federal 
legislation may be required to correct this 
injustice. Another factor to be considered, 
Mr. Archer said, is the waste and confusion 
arising from the different interpretations 
put upon the same state of facts by the 
State and Federal governments. 


Further difficulties exist in the probate 
of wills of non-residents covering New Jer- 
sey assets. The will cannot be probated un- 
less the decedent has been dead for three 
months and the will has not been probated 
in the decedent’s own State. The delays in- 
volved may cause severe depreciation of se- 
curities and anyone getting possession of 
the will could prevent probate in New Jer- 
sey by presenting it in another jurisdiction. 

The remaining talk on the trust portion 
of the program was a discussion of the 
marital deduction by Joseph W. Price, 3rd, 
Philadelphia attorney. 
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DISPOSITION of BUSINESS INTERESTS 


Part 2: Testamentary Arrangements 


EARL S. MACNEILL 
Assistant Vice President, Irving Trust Company, New York 


WHERE CONTRACTS ARE UNFEASIBLE: 
THE TESTAMENTARY PLAN 


HE third main department of my talk 
Svan the problem of what to do 
when a stock purchase agreement is not 
practicable. Let’s take our friend, Orlando 
Bridgeman, again. 

You explore the possibilities. The corpo- 
ration has some liquid surplus: enough to 
purchase one-third of Orlando’s stock 
without cutting its resources to the danger 
line. This might be highly desirable, you 
think at first, since most of Orlando’s 


wealth is in the business and his estate. 


will be hard pressed to pay death taxes. 
But then you reflect that the sale of more 
than a relatively small portion of Orlan- 
do’s holdings will reduce the estate’s own- 
ership to a minority; the livelihood of his 
widow and children will depend upon an 
oldish man with his mind on retirement 
and a youngster with his mind on fun. No, 
O. Bridgeman has been, in recent years, 
the business; his estate will have to con- 
tinue in dominance until circumstances de- 
velop when his interest can be liquidated 
to reasonable advantage. Perhaps an able 
executor will be able to nudge circum- 
stances along — find opportunities for sale 
that do not now appear to exist. 


WHO THE EXECUTOR? 


HIS now becomes your obsessive 

thought: who to be that “able execu- 
tor” — that trustee, too, since the business 
may have to be continued beyond the pe- 
riod usually alloted to executorship. 


The widow? If she were a strong, com- 
petent, experienced business woman your 
problem would be solved. She would be 
ideal as executor; and only to preserve 
legal amenities need she be joined by a co- 
trustee. But your client shakes his head. 


Continued from November issue. 
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The children? Oldest is a daughter... 
married; busy with her babies; the next, 
a son, preferred to be a doctor; there is 
another son recently started in college and 
planning to major in business administra- 
tion. There’s your man! Yes — a few well- 
schooled and seasoned years from now. 

Collateral relatives and friends? We as- 
sume that there are none who are compet- 
ent or to whom, being competent and busy, 
the task would not be an unwelcome bur- 
den. 

You come to the conclusion — and the 
sequence has been forced rather arbitrar- 
ily for the sake of developing my theme — 
that this is a situation demanding the ser- 
vices of a professional fiduciary. 


And then the shivers start running down 
your spine. You dread the reception you 
will get when you solicit the cooperation of 
the trust institution. You have heard that 
trust companies express reluctance to have 
anything to do with “going businesses.” 

Here again I must speak with delicacy 
about the attitude of institutional trustees 
— and utter the caution that I am speaking 
as an individual lawyer and not as the 
representative of any trust company. 

“Reluctance” is precisely the right word, 
I think; and it has its roots in experience 
which the individual who might lightly 
take the job has never had. “Refusal” 
might have been the word, save in excep- 
tional cases, not so many years ago. But a 
leaven has been working; perhaps it start- 
ed in Canada, where some of the trust com- 
panies have advertised their willingness 
to carry on business enterprises; there are 
some centers in the United States — Phil- 
adelphia and San Francisco come to mind 
— where awareness of need has led to the 
creation of units, within trust depart- 
ments, especially equipped to grapple with 
the problems involved in the administra- 
tion of businesses, or business interests, 
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left by deceased proprietors, partners or 
stockholders. New York has been conserva- 
tive; but the trust institutions in the city 
are not unsympathetic to the problem, and 
they are sincerely trying to find the an- 
swers. Of this, I feel sure. 

For they realize — and this carries an 
echo from my introduction — that today a 
great deal of their business must come 
from individual proprietors and partners 
and “partner-stockholders;” since few can 
build up estates out of salaries or profes- 
sional fees, income taxes being what they 
are; and the old monied estates are wast- 
ing with successive taxation; are splitting; 
or are rotting with unproductive use. So 
they are bound to lend you ‘an attentive 
ear; and should try to work out with you 
some constructive program to meet the 
needs of your clients. 


EIGHT STEPS 


First: You will satisfy yourself — as 
alter ego for your client—that the essential 
elements of a mutual, financially sound 
(insured or otherwise) sale-and-purchase 
plan do not exist. 

Second: You will satisfy the trust com- 
pany — and yourself — that the business 
is of a kind which can be conducted — or 
controlled — by a fiduciary. A personal 
service business, for example, would be 
wholly unsuited. A business of speculative 
trading would be unsuited. There are cir- 
cumstances in which the client must be 
convinced that any carrying on of the busi- 
ness — or of his interest in it — must be 
by his heirs, as outright legatees, with full 
awareness of the risks. 

Third: You will satisfy yourself—and 
‘the trust company—that the services of 
the institution, either as sole or co-fidu- 
ciary, are needed; that there is no indivi- 
dual better qualified. 

Fourth: You then will persuade your 
client *hat if the trust company’s services 
are needed, they are needed in the capacity 
of executor as well as trustee. A proper 
beginning is most important; and continu- 
ous experience with the operation. Don’t 
relegate the trust company to the role of 
patching up wreckage. 


Fifth: You will persuade your client 
not to impose impossible conditions upon 
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the executor-trustee . . . hereinafter for 
convenience to be referred to as “trustee.” 
He must check his sentiment for the busi- 
ness at the gate of death. He must not 
dream of it as a monument to his name or 
as a career for that boy at college ... who 
may hate the business inwardly and heart- 
ily for all his father knows. He must real- 
ize, for his family’s sake and for the sake 
of all others whose living depends on the 
business, that trusteeship (and I don’t care 
whether your trustee is an individual or a 
corporation) is, like absentee landlordism, 
an ineffective form of management in com- 
parison with the “drive” that individuals 
with large stakes in an enterprise (in sal- 
ary, bonus or ownership) can give. There- 
fore, while the testator may go so far as to 
request continued holding of the business 
interest, and give the trustee all the pro- 
tection for continuing it that words can 
grant; he should under no circumstances 
direct the continuance of it, either for a 
fixed period or until, for example, it shall 
cease to earn a specified rate of profit — 
when, indeed, might be the very worst time 
to sell. In all but the most exceptional 
cases, unlimited discretion should be vest- 
ed in the trustee to determine whether to 
hold or sell, and the timing, price and 
terms of sale. 


Sixth: You will obtain from your client. 
for the trustee’s confidential files, a mem- 
orandum describing the many intangibles 
that cannot be itemized on a balance sheet: 
his business problems and his plans for it; 
and, in particular, an appraisal of the lead- 
ing people in the business — their weak- 
nesses and capabilities; for to these the 
trustee will look first for executive per- 
sonnel. Character sketches of your testa- 
tor’s family — immediate and remote — 
would not be amiss, either. From study of 
these may emerge one whom the testator 
would be willing to designate as an advisor 
to the trustee. If, in the course of your 
explorations, an individual should be dis- 
covered with the qualifications of skill, ex- 
perience and sense of responsibility to 
serve as co-trustee, with whom decisions 
as to business policy might be shared, your 
tentative corporate trustee would, I think, 
reward your discovery with its gratitude. 


Seventh: You will have realistic discus- 
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sion with your client and the trustee as to 
the compensation of the trustee. It should 
be understood that it will be commen- 
surate with that paid . .. let us say, 
the active chairman of a financial or exe- 
cutive committee. Thus, for the supervision 
of a business worth $200,000, with sales 
of $1,000,000 or more, the trustee might 
very well be compensated under a formula, 
based on gross sales or net earnings or 
capital or any combination of these, that 
would yield anywhere from $2,000 to $5,000 
a year — with the first a fixed minimum. 
This is only the vaguest kind of sugges- 
tion. All manner of circumstances — the 
kind of business, the availability of man- 
agement personnel, and so on ad infinitum 
would shape the formula. 


Finally — if you have affirmatively dis- 
posed of the seven points — you come to 
the drafting of clauses: clauses which 
must be sufficiently broad and flexible, and 
so generous of exculpation, as to gain the 
acceptance of the trustee; because only 
such clauses will permit the trustee to take 
the risks incident to the execution of the 
testator’s purposes. 


And — lest I be seeming to over-stress 
the viewpoint of the corporate trustee — 
let me suggest that the provisions I am 
about to outline would equally clarify the 
task of any individual whose appointment 
as trustee might be contemplated. If cor- 
poration and individual were joined as co- 
trustees, then you might wish additional 
provisions as to allocation of duties and 
responsibilities. 


THE CLAUSES 


O begin with, you will include all your 
customary general, broad powers in 
their usual place in the instrument, e.g. 


1. Power to hold and reinvest in non- 
legals. 


. Discretion to determine what is in- 
come and what is principal (but be 
careful as to this in marital deduction 
trusts). 


. Broad nominee clause. 
. Usual proxy clause. 


. Usual provisions as to options, rights, 
conversion privileges, reorganizations 
and other corporate changes. 
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6. All the powers over real estate and 
mortgages that you are accustomed to 
write in. 

7. Ability to borrow from itself or others 

. for trust purposes. 

8. Right to employ agents with or with- 
out discretionary powers. 

9. A broad insurance clause, including 
the bonding of agents. 

10. Ample power to enforce obligations 
owed to and rights of the trust; in- 
cluding power to waive, modify or 
compromise. 

11. A strong clause as to employment of 
legal counsel and reliance upon coun- 
sel’s opinion. 


SPECIAL DRAFTING FOR BUSINESS 


OW you approach the special problems 
N of draftsmanship relating to your 
client’s business interest ... taking these 
steps: 

1. You identify the business, in terms 
broad enough to include its successors and 
affiliates. 
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2. You designate — but only precator- 
ily — the segment of the estate to which 
the business interest shall be allocated: 
such as the marital or the non-marital 
trust. Most likely the latter, as it will be 
the more durable trust, less liable to pose 
problems of early or partial — or even 
whimsical — liquidation; the longer, surer 
trust will give the trustee more room to 
turn around in. 

3. You give the trustee express author- 
ity in its absolute discretion to continue 
the business for such time as it deems to 
the advantage of the trust estate; you may 
here — but again only in precatory terms 
— give expression to the testator’s hopes 
and wishes as to the perpetuation of the 
business for his family’s — or his pride’s 
— sake. 

4. Referring back to your general grant 
of powers, whose applicability to the bus- 
iness you confirm, you add the following 
special powers, all in the absolute discre- 
tion of the trustee: 


(a) To direct, supervise or otherwise 
manage or operate the business; authoriz- 
ing the trustee to delegate liberally to such 
persons as it may select, including any 
partner, associate, director, manager or 
employee of the business; and to deposit 
the stock of the business with voting trus- 
tees. 

(b) To engage and compensate man- 
agers, employees, agents, attorneys, ac- 
countants and consultants. You may au- 
thorize the trustee, in this section, to make 
incentive payments or to establish bonus, 
profit-sharing, pension or other employee 
welfare plans. You may authorize the trus- 
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tee, in pursuance of an incentive program, 
or as a practical beginning of liquidation, 
to give officers and employees opportunity 
to acquire an interest in the business on 
such conditions as the trustee may specify. 


(c) To borrow (from itself or others) 
for the business, and to pledge either the 
property of the business or other property 
of the estate as may seem necessary or 
advisable. 


(d) To invest or employ in the business 
such additional parts of the general estate 
as the trustee deems advisable. 


Note: Both as to (c) and (d): you must 
be sure that the beneficiaries of the bus- 
iness and the beneficiaries of the general 
estate are identical; otherwise, you will 
have to eliminate the availability of the 
general estate as a source either of loans 
or capital. Further (but no grant of power 
seems necessary on this point) the trustee 
should see to it that there are no outstand- 
ing creditors of the general estate when 
he taps it to pay off business creditors. 


(e) To incorporate (and the trustee 
will wish to incorporate where the business 
is a partnership or sole proprietorship if 
only to avoid direct liability for the torts 
and contracts of the business) or to rein- 
corporate or make such changes in the cor- 
porate structure as the trustee deems ad- 
visable. 


Note: I would suggest here, also, some 
thought to a direction that for fiduciary 
accounting purposes the corporate fiction 
shall not be penetrated; else under our 
practice the detail of accounting might be 
an expensive absurdity. Besides which, in 
the penetration, utterly impracticable non- 
corporate tests in distinguishing between 
income and principal might be compulsor- 
ily applied. 

(f) To sell or liquidate all or any part 
of the business at such times, for such 
price and on such terms and to such per- 
sons — including partners, employees or 
persons interested in the estate — as the 
trustee may determine to be for the best 
interest of the trust estate. 


(g) To exercise the powers granted to 
it in conjunction with partners or other 
associates in the business; to exercise 
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these powers with respect to any subsid- 
iary businesses; to enlarge, diminish or 
change the scope or nature of the activ- 
ities of any business. 

(h) Finally, in sweeping terms, to give 
the trustee all the rights and powers in the 
business which the testator would have, 
if alive. 

5. Now, reciting awareness of the risks 
that must be taken in operating a business, 
you grant to the trustee the fullest excul- 
pation permissible under Section 125 of 
the Decedent Estate Law by strong ex- 
pression of the testator’s desire that the 
“reasonable care, diligence and prudence” 
recited in that Section shall be measured 
in relation to the inherent speculative risks 
involved in the operation of a business of 
the type represented. And outside of New 
York, you generally may give complete ex- 
oneration from liability, save that incurred 
dishonestly or in bad faith. But check your 
local law. 

You will stipulate in any jurisdiction — 
- where an unincorporated business must be 
managed, even though briefly — that con- 
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tractual and tort liabilities arising out of 
the business shall be satisfied, first, out of 
the business and, second, out of the gen- 
eral estate; but in no event shall they be 
a personal liability of the trustee. 

6. With similar recitals as to the en- 
largement of the responsibilities, duties 
and work of the trustees, you provide that 
it shall not be limited to the statutory com- 
missions of trustees; and you either set 
forth a formula or, if testator and trustee 
can devise no formula to fit all the “un- 
forseeables” of the situation, you state 
that additional compensation is to be al- 
lowed by the court, commensurate with the 
time, effort, skill and responsibility in- 
volved in the operation of the business. 

Having done all these things, you have 
still created no utopia for institutional 
trustees; and they will still be earnest in 
their consideration of whether a proffered 
business interest is of a character they are 
reasonably well equipped to handle... of 
whether the personalities involved, either 
among associates in the business or within 
the family, promise distasteful obstacles 

. of whether the economics of the bus- 
iness, as they see it, justify extending to 
the testator hope that they will do any- 
thing beyond promptly liquidating his 
share of the business. 

These and other factors they will weigh 
earnestly; and if their answer is “No,” 
any responsible individual to whom the 
appointment might be offered would, on 
similar study, be impelled to make the 
same reply. “Impelled,” I say — not “com- 
pelled”: for motivations of friendship or 
family ties might induce acceptance. In- 
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deed, only on such bases as these may the 
answer to “Who?” be favorable in cases 
where the circumstances do not justify ac- 
ceptance by a professional fiduciary. 


FOOTNOTES 
1See Bibliography “Articles on Valuation.” 
*See Bibliography “Decisions on Valuation.”’ 


®’This summary is a paraphrase of Mr. Mandell’s excel- 
lent article; see infra. 


*New York Penal Code, Sec. 664. Cf. Tipkin Loring & 
Schwartz, Inc., 249 N. Y. 206, 163 N. E. 735, 66 A. L. R. 
1179 with Greater New York Carpet House v. Hersch- 
mann, 258 App. Div. 649, 17 N. Y. S. (2d) 483 and Ionic 
Shop, Inc. v. Rothfeld, 64 N. Y. S. (2d) 101. 


‘See Lawthers, “Some Problems in Business Purchase 
Agreements.” 
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ments to those already received, which will form the basis of on 


Article 4. "Corporation Management Trust 


I will and bequeath to XYZ Bank, of Char- 
lotte, North Carolina, as Trustee, all the com- 
mon voting stock which I own at my death in 
Doe Manufacturing Company, of Charlotte, 
North Carolina, in trust for the purpose of 
management, operation, disposition and distri- 
bution as provided in this Article 4 of my 
Will: 

1. Purposes and Limitations. Doe Manufac- 
turing Company shall be continued as an oper- 
ating concern to the full extent that such oper- 
ations will benefit my Estate, its beneficiaries 
and the purposes of this Will. 


In decisions concerning this Trust and in 
particular decisions pertaining to a sale of the 
stock or liquidation of the business, I desire 
my Trustee to consider the age, interests, in- 
clination and aptitude of any son, the value 
of the business as a going concern and profits 
to be expected from operations. 


This is a management trust, created as a 
separate trust solely for convenience of ad- 
ministration. Except for requirements of a 
necessary reserve, no dividends or profits may 
be retained herein, and all net profits and pro- 
ceeds of sales shall belong and be paid over 
to my Executor and/or to the Trustee of the 
Residuary Trust for the uses and benefits of 
the separate trusts herein created. 


2. Operation of Business. 


a. Duties in General. The Trustee shall 
have all the duties pertaining to said stock 
which a prudent man should perform. It will in 
particular by agents of its selection, as the 
interests of this Trust require, attend meetings, 
vote the stock, act as a director and officer and 
serve on committees. 


b. Participation in Management. The Trus- 
tee will take an active part in management of 
the corporation, in the control of its policies, 
in executive direction and in the selection of 
Directors, officers and employees. Except as 
herein specifically qualified, I do not, directly 
or indirectly, limit or control the powers of the 
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Trustee with respect to the ownership, manage- 
ment, and disposition of said stock and the 
operation and disposition of said business. 


ec. Powers as Stockholders. The Trustee as 
owner of said stock may fix and change the 
policies of the corporation, employ and com- 
pensate agents, provide working capital, au- 
thorize the borrowing of money and pledge 
and mortgage of assets of the corporation, 
establish a general or special plan for em- 
ployee security, and take other action incident 
to ownership. 


d. Powers as Fiduciary. The Trustee of 
this Management Trust and the Trustee of 
the Residuary Trust may lend money to the 
corporation, pledge and mortgage their assets 
for the benefit of the corporation, purchase 
additional stock and establish and manage a 
reserve for execution of this Trust. 


e. Agents and Employees. In assigning its 
own officers and personnel to execute this Man- 
agement Trust, in employing agents therefor 
and in selecting employees of the corporation, 
the Trustees will exercise special care to select 
individuals having qualifications required of 
their duties. I state this specific duty because 
in my opinion such personnel will decide the 
success or failure of this Trust. 


f. Reports of Operations. The Trustee shall 
require adequate reports of operations of the 
corporation at such frequent intervals and in 
such form as will give a clear and accurate 
picture of conditions and results and a com- 
parison with other periods. The Trustee will 
give immediate attention to such reports, and 
take such action as its judgment requires. In 
addition, the Trustee will submit to the vested 
beneficiaries of the Residuary Trust not less 
than semi-annually either copies of such re- 
ports or some other adequate report of opera- 
tions, together with the Trustee’s comments 
thereon. 

g. Reorganization. In addition to the gen- 
eral powers to engage in a reorganization 
granted in Article 9 of this Will, I authorize 
the Trustee to transform this corporation into 
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a partnership, or by purchase or division of 
assets and/or interests into a sole proporietor- 
ship. 


3. Sale of Business. 


a. Procedure. As to every proposed sale of 
all or any part of said stock, the Trust Com- 
mittee of the Trustee shall notify each then 
living income beneficiary eighteen years of age 
and conduct a hearing thereon at which bene- 
ficiaries and their representatives shall be al- 
lowed opportunity for discussion. As a condi- 
tion precedent to sale, the Trust Committee 
must find and declare that the sale is for the 
best interest of my Estate. Sale of the corpor- 
ate stock may be public or private. 


b. Price. I purposely prescribe no rules for 
fixing the sale price of the corporate stock. 
The Trustee shall proceed according to the dic- 
tates of good business and shall consider all 
usual elements of and influences upon the price. 
The Trustee may secure appraisals of assets 
and of the corporate stock and may determine 
to what extent it shall accept such appraisals. 


c. Terms of Sale. The Trustee may deter- 
mine the terms of sale. Upon a sale other than 
for payment in full or adequate collateral, the 
Trustee should protect the stock interest sold 
and should retain adequate control, super- 
vision over, and/or rights in the corporation 
and stock to secure payment or recovery of the 
stock. But in order to accomplish the purposes 
of this Will, the Trustee is not obligated to 
accept the highest price or the most favorable 
terms. 


d. Conflicting Interests. No person other 
than the corporate Trustee may be deprived 
of the right to bid on and buy corporate stock 
from the Trustee by reason of any adverse 
or conflicting interest. 

e. Distribution to a Son. The Trustee of 
this Management Trust may make available 
to the Trustee of the Residuary Trust shares 
of said stock for distribution to a son of mine 
as a distribution of principal under paragraph 
2 of Article 6. 


4. Liquidation. A liquidation of Doe Manu- 
facturing Company should be avoided but, if 
considered desirable for my Estate, the Trustee 
may proceed to liquidate the corporation in 
whole or in part. In addition to then living 
income beneficiaries, it shall notify all then 
living remainder and contingent beneficiaries, 
stockholders and officers of the corporation, 
and shall post a copy of such notice in each de- 
partment of the corporation. Liquidation in 
part shall be construed to mean sale of any 
capital assets which curtail or impair, but do 
not end, the operation of the corporation. As 
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to such liquidation in part, no notice need be 
posted in the business. 


5. Distribution. The Trustee will pay to my 
Executor and/or to the Trustee of the Resid- 
uary Trust with reasonable dispatch after re- 
ceipt the net balance of all profits distributed 
by the corporation over and above requirements 
of the reserve and expenses of this Trust, and 
the net proceeds from the sale of stock and/or 
liquidation of the corporation. 


6. Protection of Trustee. The duties im- 
posed upon the Trustee of this Management 
Trust are considerable, and the powers con- 
ferred are broad. I relieve the Trustee of lia- 
bility for the acts or omissions of its agents 
or representatives, provided they were selected 
and are supervised with due care; except such 
losses as may be caused by its bad faith or 
negligence, I relieve the Trustee of liability 
for losses incurred in the execution of this 
Trust, and I expressly declare that such losses 
shall be borne by the Estate and/or the Res- 
iduary Trust hereinafter established. 


7. Compensation. I expressly declare that 
the services of the Trustee in executing this 
Management Trust are special and extraor- 
dinary and that the Trustee is not limited to 
such commissions and fees as a corporate 
fiduciary would normally receive for the ad- 
ministration of a Will or other type ‘trust. 
The Trustee is authorized to charge reasonable 
salaries, commissions and/or fees for these 
services, and I request the Probate Court to 
approve a reasonable compensation in the na- 
ture of a management fee. 


8. Advisor to Trustee. I appoint Ralph G. 
Brown, of this city, at present Executive Vice- 
President of Doe Manufacturing Company, ad- 
visor to the Trustee of this Corporation Man- 
agement Trust, provided he be an officer of 
the company at my death. His functions, duties, 
and powers are limited to the following: 

a. The Trustee shall keep the advisor in- 
formed as to all important matters concerning 
this Trust, and will do so at such times as 
will permit the advisor to tender advice. 


b. The Trustee shall request advice of the 
advisor as to important decisions concerning 
this Trust. 

ec. The advisor is entitled to tender advice 
concerning any matter pertaining to this Trust. 

d. The function and power of the Trustee 
to make all decisions shall remain unaffected 
by this paragraph. 

The performance of duties by Ralph G. 
Brown under this paragraph is recognized as 
services to this trust, and the trustee is author- 
ized to pay a reasonable compensation therefor. 
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Article 5. Marital Trust 


If my wife, Elizabeth Doe, survives me, I 
will, devise, and bequeath to the XYZ Bank, of 
Charlotte, North Carolina, as Trustee, from 
the residue of my Estate an amount of money 
and/or property the value of which shall be 
determined as follows: 


a. From the entire value of my gross estate, 
which shall include all property taxable as a 
part of, or as if a part of my Estate, including 
proceeds of insurance on. my life, there shall 
be subtracted the aggregate amount of admin- 
istrative and funeral expenses, including the 
cost of a monument, and all my debts allow- 
able as claims against the Estate; the remain- 
der shall constitute my “adjusted gross estate.” 

b. From the value of one-half my “adjusted 
gross estate,” there shall be subtracted the 
full value of money, property, and/or proceeds 
of insurance on my life, constituting a part of 
my taxable gross estate and qualifying for the 
marital deduction, which shall have passed to 
my wife by reason of my death, other than 
under this Article 5 of my Will; and the bal- 
ance shall constitute the value of the Marital 
Trust which is created by this Article 5; — 
Provided, however, that no voting stock in 
the Doe Manufacturing Company may be in- 
cluded in the Marital Trust, and the value of 
said Trust shall be reduced by so much as may 
be necessary to retain all my voting stock as 
an entity bequeathed in Article 4 of this Will. 


The Trustee shall set aside, segregate, and 
hold separately in trust money and/or property 
qualifying for the marital deduction and of the 
aggregate value above determined, undimin- 
ished by any estate or inheritance tax; and, 
subject to applicable rules and provisions of 
this Will, the Trustee will manage, invest and 
dispose of this Marital Trust as follows: 


1. Beneficiary. Subject to all of the pro- 
visions of this Article 5, my wife, Elizabeth 
Doe, is vested with the entire beneficial inter- 
est in this Marital Trust. 


2. Payment of Income. At least annually, or 
more often as may be agreed, the Trustee will 
pay over to my wife during her life the income 
from this Trust. 

8. Advances. I specifically declare that the 
Trustee may make advances from the principal 
of this Marital Trust to my wife as provided 
for in paragraph 7.15 of this Will. 


4. Trust Free of Limitations. The Trustee 
shall have no power to retain and accumulate 
surplus income, and no other provisions of 
this Will may be held to restrict the beneficial 
interest of my wife in this Marital Trust as 
provided in this Article 5. 
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5. Power of Appointment. I give to my 
wife, Elizabeth Doe, alone and in all events, 
full and complete power of appointment by 
will to dispose of this entire Marital Trust re- 
maining at her death, free of this trust, in as 
full and ample a manner as if she had died 
seized and possessed of said property in fee 
simple. 


6. Disposition of Remainder. In the event 
my wife fails to exercise the foregoing power 
of appointment as to all or any part of the 
property constituting this Marital Trust, upon 
her death the Trustee may assume and pay all 
or any part of her debts and burial expense, 
including a marker or monument, and I direct 
the Trustee to pay over and/or deliver all of 
the remainder to itself as Trustee for the 
Residuary Trust established under Article 6 
of this Will. 


Article 6. Residuary Trust 


I will, devise, and bequeath to the XYZ 
Bank, of Charlotte, North Carolina, as Trus- 
tee, all the rest of my property, real, personal, 
and mixed, including all property owned by 
me, all insurance on my life payable to my 
estate and/or Executors and/or Administra- 
tors, all property over which at the time of 
my death I have any power of appointment, 
general or special, all beneficial interest in 
the Corporation Management Trust created 
under Article 5 of this Will passing to the 
Residuary Trust under the terms of the Mari- 
tal Trust in trust for the use and purposes 
hereinafter set out: 


(Note: The insertion of the clause “all in- 
surance on my life, payable to my estate and/ 
or Executors and/or Administrator” is re- 
quired in some states such as Tennessee where 
this insurance does not pass to the estate unless 
specifically named in the will.) 


1. Trust for Mother. If my mother, Isabella 
Doe, be living at my death, the Trustee will 
establish for her a separate trust of a value 
sufficient in the judgment of the Trustee, de- 
pending on the conditions and circumstances 
then existing, to ensure that my mother may 
live according to the standards to which she 
has been accustomed. In determining the prin- 
cipal amount of this Trust, the Trustee will 
ascertain her other assets and resources, in- 
cluding the home devised to her in Article 3 
of this Will, will consider her health and ex- 
pectancy of life, and will plan on use of the 
principal if need be. Subject to applicable rules 
and provisions of this Will, the Trustee will 
manage, invest and dispose of this Trust for 
my mother, if established, in the following 
manner: 
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a. The Trustee will pay to or for the use 
and benefit of my mother from income and/or 
principal, such amounts, in such installments 
or at such times, as it shall determine to be 
necessary or desirable for her necessity, com- 
fort, and convenience. 

b. If, after this Trust has been established, 
the immediate needs of my mother require, the 
Trustees may add to this Trust from the prin- 
cipal or income of any other Trust of the 
Residuary Trust, and shall equalize such ad- 
vances with other beneficiaries in such manner 
as may be equitable. 

ce. If, after this Trust has been established, 
it becomes evident that this Trust is greater 
in amount than the needs of my mother re- 
quire, the Trustee may transfer from the prin- 
cipal and income of this Trust proportional 
amounts to the other separate Residuary Trusts 
and/or each group of then-living beneficiaries 
of any trusts which have been distributed in 
full in the proportions established herein. 


d. Upon the death of my mother, the Trus- 
tees may pay all or any part of her debts and 
funeral expenses, including a marker or mon- 
ument, and will transfer and pay over the re- 
maining net balance of the assets of this 
Trust to the other separate Residuary Trusts 
and/or each group of then-living beneficiaries 
of any trusts which have been distributed in 
full in the proportions established herein. 

2. Trusts for Children. If any child or 
grandchild survives me and does not die within 
ninety days of my death from a joint accident 
or common disaster, the Trustee will establish 
the entire remainder of this Residuary Trust 
as a Trust or Trusts for the use and benefit 
of my children and grandchildren, and subject 
to applicable rules and provisions of this Will, 
the Trustee will manage, invest, and dispose 
of such Trust or Trusts in the following man- 
ner: ' 

a. Shares. Except as otherwise provided 
herein, each child and the children of a child 
who predeceases me, per stirpes, shall share 
equally in this Trust. 


b. Family Trust. The Trustee may main- 
tain the trust fund as a family trust without 
apportionment into separate trusts for .such 
period as it considers a single trust to be for 
the best interest cf the family group. 

c. Division into Shares. The Trustee may 
at any time establish a separate Trust for any 
child, group or grandchildren, or individual 
grandchild; and in any event when any child 
reaches the age of twenty-one years or marries, 
the Trustee will set aside such child’s pro-rata 
share into a separate trust. The Trustee may 
at any time make a complete division of this 
trust estate into separate trusts. 








d. Payment of Income. 
(1) For so long as any portion of this 
Trust is operated as a Family Trust, the Trus- 
tee is vested with complete discretion with 
regard to expenditures, use and application 
of income, and advancements from the prin- 
cipal, among the members of that family 
group. The Trustee may make payments to 
my wife, who may use the same in her dis- 
cretion without being required to make any 
accounting. 

(2) After division of the trust estate into 
shares, during the minority of a beneficiary, 
the Trustee will apply income as authorized 
under Article 7, and after a beneficiary has 
become of legal age, the Trustee will pay dis- 
tributable income direct to such beneficiary. 


(3) The Trustee will pay to a son or grand- 
son the distributable income from his share 
until all principal has been disbursed, and will 
pay to a daughter or granddaughter distribut- 
able income from her share for life. 

e. Principal to Sons. The Trustee will pay 
to a son or grandson, in whom a part of this 
Trust Estate vests at my death, free of trust 
one-third of the principal of his trust when 
he becomes 25 years of age, one-half of the 
remaining principal when he becomes 30 years 
of age, and the entire remainder of principal 
and income when he becomes 35 years of age. 

f. Power of Appointment. I give to each 
child and grandchild in whom this Trust Es- 
tate vests at my death power of appointment 
by will executed at any time hereafter to dis- 
pose of all or any part of the respective Trust 
Estate to his or her descendants and their 
wives, and/or in the case of a son or grandson 
to his own wife, and/or to tax exempt char- 
itable organizations, in such shares, propor- 
tions and estates, contingent, remainder, and 
in trust, as may be directed within the limits 
of the Rule against Perpetuities. 


g. Undisposed Balances. Upon the death 
of a beneficiary of this Trust leaving any un- 
distributed balance of his or her trust with- 
out having exercised a power of appointment 
as to all of his or her interest, the Trustee 
will proceed as follows: 


(1) It may assume and pay all or any 
part of such beneficiary’s debts and funeral 
expenses, including. a marker or monument. 

(2) If a beneficiary leaves a child, the 
Trustee will continue the trust for the use and 
benefit of the children of such deceased bene- 
ficiary, and, in the case of a son or grandson, 
his widow living with him at his death, share 
and share alike, paying each child his or her 
share on arriving at twenty-one years of age, 
and the widow her share not later than the 
date of payment to the youngest child. 
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(3) If a son or grandson leaves no child, 
the Trustee will pay and deliver one-third of 
the balance of his trust to his widow, if any, 
living with him at his death, and the remainder 
between the remaining Trusts and/or each 
group of then-living beneficiaries of any trusts 
which have been distributed in full in the 
proportions established herein. 


(4) If a daughter or granddaughter leaves 
no child, the Trustee will pay and deliver the 
balance of her Trust between the remaining 
Trusts and/or each group of then-living bene- 
ficiaries of any trusts which have been dis- 
tributed in full in the proportions established 
herein. 


(5) Upon the death of all beneficiaries of 
this Trust leaving any undistributed balance, 
the Trustee in its discretion and as their needs 
require may add all or part of such balances 
to the Trust for my mother and/or to the 
Marital Trust; and any final remaining bal- 
ance the Trustee will dispose of in trust or 
by distribution as prescribed in the next suc- 
ceeding paragraph. 


3. Trust in Absence of Children. In the 
event no child or grandchild survives me as 
prescribed in Paragraph 6.2, the Trustee will, 
subject to applicable rules and provisions of 
this Will, manage, invest, and dispose of the 
entire remainder of this Residuary Trust in 
the following manner: 


a. Provisions for Daughters-in-Law. To 
each widow of a deceased son or grandson, 
living with him at his death, the Trustee will 
set aside and pay over an amount equal to 
ten per cent (10%) of the aggregate values 
of this Residuary Trust. 


b. Provisions for Relatives. The Trustee 
will set aside an amount equal to Thirty Per- 
cent (30%) of the aggregate values of this 
Residuary Trust, and will divide and pay over 
such amount in equal shares per capita to my 
brother, sister, nephews, and neices then liv- 
ing. 

ce. Charitable Trusts. The remainder of this 
Residuary Trust, the Trustee will divide and 
establish as two separate and equal trusts. 
I hereby vest the entire beneficial interest in 
one such Trust in the Thompson Orphanage 
and Training Institution, a corporation, of 
Charlotte, North Carolina; and I hereby vest 
the entire beneficial interest in the other such 
Trust in the Alexander Home, of Charlotte, 
North Carolina, a corporation. 


(1) The Trustee may use the income from 
each Trust in its discretion for the use and 
benefit of the beneficiary and/or may accum- 
ulate all or a.part of such income. 
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(2) The Trustee may use the principal and 
income of each Trust for permanent capital 
improvements. 

(3) The Trustee and a beneficiary in its 
corporate capacity may contract and agree up- 
on a permanent disposition of the Trust fund, 
as for instance, one or more individual endow- 
ments, or the endowment of a building or a 
project, and with the approval of the Resident 
Judge of the Superior Court may transfer the 
Trust and trust funds to the charitable cor- 
poration for execution. 


For ancillary service in Minnesota 
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Article 7. Concerning Beneficiaries, their 
Interests, and Distribution 


The Executor and Trustee and/or a suc- 
cessor or substitute for either of them shall be 
governed by these provisions with respect to 
beneficiaries, their interests, and distributions, 
provided, however, no such provision may be 
held to restrict the beneficial interest of my 
wife in the Marital Trust: 


1. Terms. 


a. The term “beneficiary” shall include 
every individual and entity named and un- 
named entitled to share under this Will. 


b. The terms “child,” “children,” “issue,” 
and “descendants” include children legally 
adopted, children for whom adoption papers 
have been filed, and children adopted in fact, 
but not by law. The Executor and/or Trustee 
may inquire into such matters, and its decision 
will be final for purposes of this Will. Except 
as otherwise provided, such terms also include 
children born after my death, but any estate 
to which afterborn children shall be entitled 
shall vest not later than the time permitted 
by the rule against perpetuities. 

ec. Unless the context requires otherwise, 
masculine personal pronouns include the fem- 
inine, and the singular and plural may be con- 
strued interchangeably. 

2. Determination of Beneficiaries. The Exe- 
cutor and Trustee shall. have the power to 
determine with respect to beneficiaries of this 
Will their identity, relationship, heirship, sur- 
vivorship, marital status, and ail other facts, 
including the proportions, amounts, and times 
of taking. 

3. Missing Beneficiaries. In the event any 
beneficiary be “missing,” in military service 
or otherwise, the Executor and/or Trustee have 
full power to decide disposition of the interest 
involved, to decide as of what time the missing 
beneficiary is presumed dead under this Will, 
to decide rights of successive beneficiaries, and 
in general, to determine when and how all 
principal and interest of such estate is to be 
distributed. 

4. Time of Death. 

a. If any beneficiary under this Will, other 
than my wife, and I should die as a result of a 
common accident or calamity or otherwise un- 
der such circumstances as to render it doubt- 
ful whether such beneficiary or I died first, it 
shall be conclusively presumed for the purpose 
of this Will that such beneficiary predeceased 
me. 


b. If my wife and I should die as a result 
of a common accident or calamity or otherwise 
under such circumstances as to render it doubt- 
ful whether my wife or I died first, it shall be 








conclusively presumed for the purpose of this 
Will, that my wife survived me. 

5. Action by Beneficiaries. Any power, as- 
sent, request, or recommendation by a bene- 
ficiary may be exercised and given by an at- 
torney in fact, guardian, or other legally ap- 
pointed or qualified individual, except as may 
be otherwise required by the Executor or Trus- 
tee. 

6. Rights of Wife. 


a. The provisions herein for my wife are 
in lieu of, and not in addition to, dower and 
other estates and interests to which she would 
be entitled upon my death. 

b. If my wife dissent from this Will, all 
such provisions for her herein made, including 
the Marital Trust in its entirety, provided in 
Article 5, shall be inoperative, and the Execu- 
tor and Trustee shall administer my Estate 
and the other Trusts in all respects as pro- 
vided in the event my wife predeceases me. 

7. Lapse of Interests. The legacies made in 
paragraphs 1 and 2 of Article 3 of this Will 
shall not lapse as to any legatee who prede- 
ceases me, but leaves surviving any child or 
grandchild of a deceased child, and such heirs 
at law shall take the legacy per capita. 


8. Additions and Accretions. All additions, 
accretions, and improvements hereafter made 
to any personal or real property herein be- 
queathed or devised shall become a part of 
such property and of such legacy or devise. 

9. Liens on Real Estate. The Executor 
and/or Trustee will save the beneficiaries 
harmless as to any lien on the residence de- 
vised to my mother or on my home or summer 
home, but they are not required to anticipate 
payment of any part thereof. 


10. Payment of Death Taxes. I direct that 
my Executor shall pay all inheritance, estate, 
transfer and other taxes and duties imposed 
by reason of my death on any property tax- 
able as, or as if, a part of my Estate, as an 
expense of administration, and not as a charge 
on beneficiaries or their estates. 

11. General Power of Distribution. The Ex- 
ecutor and Trustee shall have full power to 
determine the methods and procedure of distri- 
bution, the property to be distributed and its 
value, and allocation to the distributees. Dis- 
tributions may be in money or in kind, or part- 
ly in money and partly in kind. 

12. Methods of Distribution. 

a. The Executor and Trustee may pay in- 
come, deliver specific bequests, and make dis- 
tribution of money or property in one or more 
of the following ways: 

(1) Directly to the Beneficiary. 

(2) To the Guardian of the beneficiary. 
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(3) To any adult acceptable to the Execu- 
tor or Trustee. 


(4) By expending money for the use and 
benefit of a beneficiary. 


b. No person, other than a Guardian, re- 
ceiving such money or property must be re- 
quired to make an accounting. 

ec. The Executor and Trustee have the right 
to require payment in person and/or the per- 
sonal receipt of a beneficiary. They are not re- 
quired to recognize or accept any order, assign- 
ment, or transfer by a beneficiary, and they 
may delay, withhold, and/or cancel any distri- 
bution of income and principal which has been 
assigned and transferred. 


13. Time of Distribution. 

a. Legacies. I request the Executor to pay 
as soon as convenient after qualifying the leg- 
acies bequeathed in Article 3 of this Will. 

b. Income payments. Payments of income to 
beneficiaries hereunder will be made not less 
often than annually, and preferably quarterly 
or monthly. It is desired that such payments be 
equalized, and to that end the Trustee may 
establish a reserve for charges on or reduc- 
tions in income and may accumulate income 
temporarily in order to equalize regular pay- 
ments. This is in addition to the general power 
of accumulation and reserve. 

ec. Payment of Principal. The Trustee will 
make distributions of principal at the time di- 
rected or as soon as convenient thereafter. 


14. Accumulation of Income. Subject to 
legal rules against accumulations, the Trustee 
may accumulate income in excess of the 
amount reasonably required by any beneficiary, 
all sources of income being considered. The 
Trustee may carry surplus income in the in- 
come account, and/or add it to the principal, 
and may revert surplus income from the prin- 
cipal account to the income account. 


15. Advances from Principal. In its uncon- 
trolled discretion, the Trustee may make ad- 
vances from the principal of the Trust Estate 
to my immediate family as a group, or to any 
one or more beneficiaries on these conditions: 

a. The purpose of such advances may be the 
support, education, and expenses arising out of 
illness, accident or critical emergency of a 
beneficiary, or the husband, wife, or child of 
a beneficiary; and reasonable expenses incident 
to the marriage of a beneficiary. 

b. The Trustee must consider the aggregate 
income’ and property available to accomplish 
the above objects, and to accomplish all the 
purposes of this Will. 

ce. All such advances must be approved in 
writing by the Trust Committee of the Trustee. 
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d. The Trustee may or may not require se- 
curity and/or payment of interest and/or re- 
payment of all or part of the advances. 


16. Delayed Payments. Subject to powers 
of the Executor and Trustee with respect to 
allocations, distributions, and accumulations, 
a beneficiary herein shall be entitled to pay- 
ment of all principal and income due and pay- 
able according to any period of distribution 
designated herein, any schedule of payments. 
estabiished by the Executor or Trustee, and/or 
any date of change of beneficial interest. Ex- 
cept on the death of a beneficiary, all delayed 
payments will include income accrued on the 
payments from the scheduled date of payment 
until actual payment. 


17. Payments on Death of Life Beneficiary. 
Upon the death of any beneficiary, the Trustee, 
in its uncontrolled discretion: 


a. May pay unpaid accrued net income to 
the estate of the deceased beneficiary or to the 
succeeding beneficiary, or in part to both. 


b. From principal or income may pay all or 
any part of the debts and burial expenses, in- 
cluding marker or monument, of the deceased 
beneficiary. 


18. Protection against Perpetuities. No es- 
tate created or attempted to be created herein 
shall fail, in whole or in part, by’ reason of 
the Rule against Perpetuities. To that end, 
each such estate is severable one from the 
other, no valid estate may fail by reason of its 
relation to an invalid contingency, and into 
every otherwise invalid provision of this Will 
there shall be read and construed the proviso 
that in any event title to such estate shall vest 
and the interest therein shall cease within the 
limits prescribed by the Rule against Per- 
petuities. 


(To be continued néxt month) 
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The Marital Deduction and Income Splitting 


ANY a testator, when he realizes what 

he must do in order to come within the 
scope of the marital deduction, will not give 
his wife a power of appointment, or a power 
to withdraw, or an outright bequest or devise, 
as required by the marital deduction pro- 
visions of the Internal Revenue Code, asserted 
Robert L. Cudd, second vice president of The 
Chase National Bank of New York, in an 
address before the District of Columbia Fidu- 
ciaries. A typical case, he said, is where the 
wife is several years younger, and they have 
no children. The testator assumes that his 
widow will appoint the property to her own 
relatives, or her own friends, or to her second 
husband, and thus cause a substantial change 
in the testamentary plan of her husband, who 
no doubt wished that upon his wife’s death 
the property would go to his children with 
his first wife, or to certain next of kin of his. 

Consequently, Mr. Cudd continued, a lawyer 
should make certain that his client under- 
stands all of the practical dispositive implica- 
tions which will arise by reason of conferring 
upon a wife a general testamentary power of 
appointment. To give property outright not 
only entails the danger of a smashup in the 
testamentary plan of the testator, but also 
exposes the wife to those perils to which 
every widow is exposed who receives substan- 
tial sums of money outright. Where a testa- 
tor’s surviving spouse possesses but small 
business judgment and has had limited experi- 
ence in handling large sums of money, it may 
be the counsel of wisdom for the testator 
resolutely to turn his back upon estate savings 
under the new law, Mr. Cudd observed, because 
of the very wide measure of control over the 
ultimate disposition of his estate which a hus- 
band must vest in his surviving spouse in order 
to entitle his estate to the deduction. 

While the most striking change in tradition- 
al estate planning methods which the new tax 
laws have effected is the blow dealt to the 
transfer in trust with income to wife for life, 
remainder to their children (which will save 
the second tax but not earn the marital de- 
duction) it must not be thought, that the 
proper employment of trusts is in any way 
antithetical to securing the maximum benefits 
from the new tax laws, Mr. Cudd stated. Cer- 
tain drastic changes in traditional trust dis- 
positions must, however, be recognized (Mr. 
Cudd’s paper was delivered on November 3, 
a few days prior to announcement of the pro- 
posed estate and gift tax regulations on the 
marital deduction. Hence, his discussion of 
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some of the problems and cautions in drafting 
is no longer pertinent. However, the proposed 
income tax regulations had been issued, and 
Mr. Cudd’s observations thereon follow.) 

“From the standpoint of the corporate fidu- 
ciary there is much of interest in the new in- 
come tax regulations. Some of the knottier 
problems in income splitting arise from the 
situation which occurs where one of the 
spouses dies during the taxable year. The gen- 
eral rule is that in such a case the joint return 
with respect to the decedent may be made only 
by his executor or administrator. The pro- 
posed regulations now specify that “executor 
or administrator” means the person who is 
actually appointed to such office and not 
simply a person who may be in charge of the 
decedent’s property. An exception to this gen- 
eral rule exists whereby the joint return may 
be filed by the surviving spouse if (1) no re- 
turn for the year had already been made 
by the decedent’s spouse prior to death; .(2) 
no executor or administrator was actually 
appointed on or before the time for making 
the return; and (3) no executor or admini- 
strator was appointed before the last day pre- 
scribed by law for filing the return of the 
surviving spouse. 

The new regulations have clarified at least 
two problems which had heretofore troubled 
those working in this field. ‘The last day pre- 
scribed by law’ does not only mean the date 
prescribed by statute for filing returns but 
includes and extends to the time for filing as 
extended by specific permission for late filing 
granted by any authorized collector. Secondly, 
the regulations indicate, parenthetically at 
least, that a joint return may still be filed 
even though both spouses die within the same 
taxable year if the executors so desire. 

“Where both spouses are alive and desire 
to file joint returns in order to entitle them- 
selves to the income splitting benefits of the 
new Act, a problem may present itself where 
one of the spouses is too ill physically to sign 
the return. Although the return need not be 
executed under oath, both spouses must verify 
the return in person or through an agent. In 
the latter event, however, written authoriza- 
tion of the agent must accompany the return. 
In the event of doubt as to whether a spouse 
will physically be present to sign or whether 
his physical condition will permit him to sign 
at a future date when the return is due, it 
might be wise to have written authorizations 
prepared and executed well in advance of the 
return’s due date.” 
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INVESTMENT OUTLOOK and OPPORTUNITIES 


Summary of addresses at Second Session of Mid-Continent Trust Conference, 


Chicago, November 4, 1948 


OIL and CHEMICALS 


DR. ROBERT E. WILSON 


Chairman of the Board of Standard Oil Company 
(Indiana) 


HE petroleum and chemical industries 

lead practically all other major indus- 
tries in their rate of growth both during 
and since the war, in their enthusiastic sup- 
port of research and in the relatively low 
price levels of their products, due largely 
to technological improvements. 

The petroleum and chemical industries 
have each increased about 40 per cent in 
volume of sales and about 45 per cent in 
total assets in the six years between 1941 
and 1947. Both have shown substantial in- 
creases in earnings, which are well justified 
by the heavy capital expenditures made 
during recent years and are necessary if 
they are to finance their additional capital 
requirements to keep up with rapidly grow- 
ing demand. Both industries have recently 
had to plow back a large proportion of their 
earnings in capital facilities and increase 
their borrowings substantially. 

The problem of capital requirements was 
particularly important in the petroleum 
industry, which not only had to build up 
its transportation, refining, and distribution 
facilities to take care of obsolescence plus 
growing demand, but had to expend even 
larger sums to find and develop more than 
two billion barrels of new crude reserves 
each year to make up for the amount which 
has been produced. 

While the capital structure of the petrol- 
eum industry is generally quite conserva- 
tive, many companies do not consider it 
prudent to increase borrowed capital much 
beyond the present figures. With current 
market values of oil stocks far below re- 
placement values, managements do not feel 
warranted in selling additional stock when 
many stockholders could not purchase their 
share of a new issue and would thus have 
their equity diluted. The shortage of new 
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equity capital, largely due to high personal 
income taxes and double taxation of divi- 
dends, is a real threat to continued expan- 
sion of output, the development of new 
products, and continued full employment of 
600,000 additional workers each year. 


In connection with the present low mar- 
ket prices of many stocks, it is understand- 
able why banks and insurance companies, 
whose obligations are measured in dollars, 
feel that they should invest mainly in high 
grade bonds and safeguard their principal 
amount in dollars even though the interest 
rate is very low. It is not so understandable, 
however, how those responsible for trusts 
and endowments which are under obligation 
to provide purchasing power can consider 
it “conservative” to invest mainly in bonds 
yielding 2% or 3 per cent during a period 
when purchasing power is declining faster 
than 3 per cent per annum; or-why it is 
considered “speculative” to buy common 
stocks which are earning 15 or 20 per cent 
on their market price and represent earn- 
ing assets that could not be duplicated for 
twice the market value of their stocks. 


While present dividend rates are low 
compared with earnings, many stocks to- 
day yield two or three times as much as 
prime bonds and are protected by ratios 
of earnings to dividends which would be 
considered quite adequate as a safeguard 
for a high grade bond in many industries. 


In spite of the many similarities between 
the oil and chemical industries, there is one 
surprising difference: the market appraisal 
of the two groups of stocks. The ten lead- 
ing chemical stocks are selling at about 
12.8 times projected 1948 earnings and 210 
per cent of their book value, not high in 
comparison with past performance. The 
twelve leading oil stocks, however, are sell- 
ing at only about five times 1948 earnings, 
and about equal to their book value, which 
is in general less than half of replacement 
cost. There is nothing in the recent history 
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or prospects of the two industries to war- 
rant any such relatively low appraisal of 
the oil stocks. 


PUBLIC UTILITIES 


EDWARD J. DOYLE 
President of the Commonwealth Edison Company, 
Chicago 

HE public utility industry will be suc- 
are in financing its six billion dol- 
lar program without burdening itself with 
too heavy a debt expansion. Some compan- 
ies have demonstrated their willingness to 
pay the price of maintaining a sound capi- 
tal structure. A few issued securities con- 
vertible and subsequently converted into 
common stock to reduce their senior capi- 
talizations during the refunding era. Many 
others have announced plans for financing 
their construction budgets in part through 
the issuance of equity securities. In the re- 
cent past, management has appeared to 
recognize the need to maintain an adequate 
balance between equity and debt even if the 
immediate cost is high. 
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With few exceptions, the electric com- 
panies have so far been able to meet their 
increased operating expenses without rais- 
ing their rates. As for future increases in 
costs, there are important counterbalanc- 
ing factors, including operation with a 
relatively smaller reserve of generating ca- 
pacity, introduction of new system load 
factors, and increased efficiency of new 
generating equipment. 

If atomic energy is the answer to the 
fuel problem, it will be welcomed by the 
utility industry. So far as we now know, 
it will serve as a heat source and, as such, 
will not change our present methods of gen- 
erating, transmitting and distributing elec- 
tricity, but we will be glad to substitute it 
for existing fuels if it becomes available 
on a basis which will result in operating 
economies. 

Confidence in the financial future of 
the industry needs only one qualification. If 
continued long enough, rising costs, re-es- 
tablishment of reserves, and high-priced re- 
placements would reduce earnings to the 
point where the investor could not be paid 
an adequate return unless revenues were 
increased through higher rate schedules. 
The willingness of the regulatory bodies 
to recognize the needs for increased rates 
for the telephone and transportation com- 
panies suggests a reasonableness of atti- 
tude which should be encouraging to the 
electric utility companies. 

The industry can look forward to a 
healthy and dynamic future because we 
are avoiding excessive debt, and because 
the permanent long term demand for our 
service is still growing and we are building 
efficiently to meet it. We have all read of 
electric heating either by means of heat 
pump or by ceiling panels. But even if one 
forgets home heating completely, resident- 
ial use will undoubtedly be doubled through 
broader utilization of such well accepted 
appliances as the range, home freezer, 
water heater, dishwasher, clothes dryer, 
and electric blanket. Market saturation of 
these devices is a long way off. Even in the 
field of home lighting, some experts expect 
present intensities to be at least doubled. 

Rural use has been growing very rapid- 
ly. Rural customers and the manufacturers 
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of electrical equipment are just beginning 
to appreciate the labor-saving possibilities 
of electricity on the farm. Commercial use 
of electricity has also been expanding vig- 
orously. These customers offer extensive 
opportunity for the application of air con- 
ditioning, air cleaning, elevators, electric 
stairways, and improved lighting. 

Electric power is so closely related to 
our rising standard of living and to the 
industrial progress which has made Amer- 
ica what it is today that its future should 
not be subject to question. As an industry, 
it is alive, healthy, and dynamic. It has a 
long way to go. 


RAILROADS 


JOHN W. BARRIGER, III 


President, Indianapolis & Louisville Railway Co. 


AILWAY capitalization is in a strong 
fest today in relation to the prop- 
erty investment, traffic and normal earn- 
ing power. In the case of all except a few 
companies such unsatisfactory capitaliza- 
tions as exist are either being recast or 


are near term candidates for revision in 
accordance with the procedure authorized 
by the recent Federal Act which embodies 
Interstate Commerce Commissioner Ma- 
haffies’ experience and recommendations. 


The traffic and earnings outlook for the 
American railways is good. I believe we 
can confidently look forward to several 
years of high levels of economic activity. 
Good traffic and railway revenues will fol- 
low that. Such conditions will relieve the 
railroad industry from all specter of bank- 
ruptcy or major re-organization of its con- 
stituent units and, of equal importance, 
will validate the large totals of income 
bonds now outstanding by a fine, possibly 
perfect, record of payment of contingent 
interest. Railway security prices, except 
those of fixed interest bearing bonds of the 
financially strongest companies, are sell- 
ing at prices which do not reflect present 
earning power or present business, but pre- 
dict a deterioration of both. 

The expanding Dieselization and improve- 
ment of the American railways, coupled 
with the continuing high levels of traffic 
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that lie ahead, will send the trend of earn- 
ing power up. This constructive develop- 
ment will gradually provide a “Freedom 
from Fear” which now surrounds the hold- 
ers of railway securities and those not 
among this group who would be, except for 
the uncertainties which they now fear for 
it. As the freedom from fear vanishes, rail- 
way credit will reappear and be gradually 
fully restored and will be followed by re- 
vival of interest in railway securities. 

The recovery of the railroad industry 
and the assured encouraging future which 
lies ahead of it will rehabilitate its invest- 
ment status with equal thoroughness to its 
physical properties. It follows that the pres- 
ent time offers, within the railroad industry, 
unusual opportunities for investment funds. 
Secure income of attractive yields and 
profits from capital appreciation can be 
gained in abundant measure by far-sighted 
and courageous managers of investment 
funds. 

Those identified with any business recog- 
nizes that their future is determined by 
the market for their product or their ser- 
vice. It should be a source of great encour- 
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agement and interest to professional man- 
agers of capital to observe, as you soon will 
be able to do, that the American railways 
will offer in the future a continued safe 
and attractive medium for the employment 
of capital funds. 


DURABLE GOODS 


WILFRED SYKES 
President of the Inland Steel Company, Chicago 


E would be foolish to think of the 

steel industry operating at its pres- 
ent rate for any long period of time. The 
steel industry is currently operating to 
supply abnormal demands, and even though 
the phenomenal growth of the United States 
calls for large quantities of steel and de- 
mand is continually increased, “we must 
not overlook the fact that steel is either 
a prince or a pauper. During the period 
of more than a generation, steel has oper- 
ated on an average only slightly in excess 
of 60 per cent of the available capacity. 


“As one of the primary industries, steel 
will always be in continuous demand. Pro- 
duction in the United States of all other 
metals is relatively unimportant. 


“The industry is not in danger due to 
the shortage of its main raw materials. 
There has been a lot of loose talk about 
the exhaustion of ore and the possible ne- 
cessity of depending upon foreign sources. 
Steel plants are located where raw mate- 
rials can be assembled at the lowest pos- 
sible cost. They also must be located so 
that their production can be distributed 
economically to consumers. Since the supply 
of iron ore in the Great Lakes region will 
probably last for hundreds of years, the 
plants most advantageously situated for 
the assembling of raw materials are those 
on the Great Lakes. To this there is an 
exception, and that is the plants on the 
eastern seaboard where ore can be obtained 
cheaply from foreign sources. 


“About five tons of raw materials are 
needed for the production of a ton of steel, 
so that transportation and ease of handling 
are extremely important. However, we must 
always strike the economic balance between 
cost of production of steel and the cost of 
its distribution to consuming centers.” 
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“Ofttimes nothing profits more 
Than self-esteem, 
grounded on just and right..’ 


John Milton 


Serving the investment public faithfully 
and well has always been our first con- 
sideration. That we have been able to 
do so successfully over a number of years 
is due, in a large part, to our willing- 
ness to thoroughly understand the 
problems of individual and institutional 
investors and to solve these problems 
to our mutual benefit. 

However, a desire to serve is not 
enough. In order to implement the de- 
sire it is necessary to build up experience 
in doing and to back that experience 
with a wide understanding of a// mar- 
kets a// the time. 

We have that knowledge and that ex- 
perience. It’s yours to use at any time. 


R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 


Members New York Stock Exchange 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY, INDUSTRIAL BONDS 
AND INVESTMENT STOCKS 


> 











— WHERE THERE’S A WILL — 


ARY LORD HARRISON, widow of for- 

mer President Benjamin Harrison, after 
providing for $500 each to two grandchildren 
and bequeathing all her personal belongings 
to her daughter, Elizabeth, directed a division 
of the residue into as many shares as there 
are “children of the body” of Elizabeth sur- 
viving Mrs. Harrison. These are to be held in 
trust paying all the income to Elizabeth dur- 
ing her life. 

Disposition of the shares will be made, upon 
the death of Elizabeth, to each of her children 
over 30 years of age and to those under that 
age if Elizabeth so directs in her will. Upon 
her failure to so provide the shares are to be 
held in trust until the child reaches thirty. 

Elizabeth, who is named the executrix and 
trustee, was given the power and duty to ap- 
point a corporate fiduciary as co-trustee. She 
selected The New York Trust Company, but 
under the will she has the power to change the 
co-trustee whenever she wishes, provided she 
appoints a bank or trust company in Man- 
hattan. 

The trustees are directed to pay Elizabeth 
out of principal up to $5,000 in one sum or 
in installments, if she requests same for her 
needs or those of her children. Should the 
principal reach a fair market value of more 
than $100,000, Elizabeth may demand such 
excess but she shall not be required to make 
restitution should the fund diminish below that 
amount. 

During Elizabeth’s lifetime, the powers and 
duties of the trustees may not be exercised un- 
less she concurs. Investments are limited to 
legals unless Elizabeth directs otherwise, and 
non-legal original investments may be retained. 


ILBUR L. CROSS, former governor of 

Connecticut, made bequests totaling 
$21,000 to two grandchildren, a neice and 
nephew. Yale University is to receive such of 
Mr. Cross’s books as it selects and all his let- 
ters, manuscripts and other writings. The rest 
of the estate is divided outright between his 
two sons. The Union & New Haven Trust Com- 
pany was appointed sole executor. 


G. KERR, former vice president of the 
United States Steel Corporation, be- 
queathed his estate estimated at over $10,000,- 
000 to more than 40 persons and institutions. 
More than a quarter million was given to the 
Children’s Hospital, Eye and Ear Hospital, 
St. Francis Hospital and Lehigh University. 
Bequests totaling $30,000 go to three servants. 
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To the person who handled his income tax re- 
turns for many years goes a legacy of $20,000. 
L. H. Burnett, who died a few days after his 
appointment as co-executor with Fidelity Trust 
Company of Pittsburgh, was given a thirty- 
second part of the residue of the estate. The 
trust company continues as sole executor. 


OHN NUVEEN, SR., senior partner in a 

Chicago investment banking firm bearing 

his name, gave all his tangible personal 
property to his son John, whom he named as 
co-executor and co-trustee with The First Na- 
tional Bank of Chicago. A housekeeper, a niece 
and six nephews receive gifts totaling $9,500 
out of an estimated $400,000 estate. The rest 
of the estate was left in trust with equal shares 
for John, his wife Grace, and his three chil- 
dren. 


John receives all the income from his and 
Grace’s shares upon her death and at his death 
the principal is to be paid in such manner as 
John shall in his will appoint among a class 
composed of his issue and their spouses. 


The trustees of the children’s trusts are to 
apply so much of the net income as is necessary 
or desirable for their suitable care, comfort, 
support, maintenance, education and medical 
attention, the excess to be accumulated. When 
a child reaches his majority the entire net in- 
come is to be paid over or applied. The trustees 
have a power to invade the principal if income 
is insufficient. 


If, between the children’s ages of 25 and 30, 
the trustees determine that the beneficiary is 
capable of managing one-third of the share, 
they may pay over that amount; between 30 
and 35 one-half of the remaining share may 
be paid, and after 35 the balance of the share 
may be paid. 


ARY FULLER FRAZIER gave one-half 

of the residue of her estate to her execu- 
tors — Fidelity-Philadelphia Trust Company 
and a friend — to be applied for public, char- 
itable, literary or educational purposes in the 
Town of Perryopolis, Pennsylvania, “where I 
was born and lived, and where my father and 
mother lived, and my grandfather and grand- 
mother lived.” She requested that special con- 
sideration be given to improvement of the 
water system, street lighting, streets, schools, 
hospitals and beautifying the town. One other 
half was placed in trust to pay the income for 
such purposes. It is estimated that her estate 
will not exceed $2,000,000. 
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YOU PLANNED MY ESTATE — WHAT NOW ? 


A SKIT* 


THE CAST 


ESTATE OWNER: J. MILLS EASTON, Second Vice President in charge of Advertis- 
ing, The Northern Trust Company 


LIFE UNDERWRITER: H. KENNEDY NICKELL, Connecticut General Life Insurance 


Company 


TRUST OFFICER: JOHN L. CHAPMAN, Trust Officer, City National Bank and Trust 


Company 


ATTORNEY: BENJAMIN M. BECKER, Attorney, Becker & Savin 


(Designated respectively in the script as EO, LU, TO and ATTY) 


(Office of Estate Owner, 
Mr. EASTON) 


SCENE: 


* * * 


LU: Mr. Easton, I understand you and 
my friend Henry Kaiser were discussing 
some family problems at the club last night 
and that you were quite disturbed about 
the prospects of the situation which you 
are now facing from an estate standpoint. 

EO: You're right. 

LU: My part in this picture as an under- 
writer is largely to coordinate the efforts 
of your lawyer and trust company. Inas- 
much as it would take the efforts of a law- 
yer and a trust officer, together with what 
talents I may have, may I suggest that 
you call your attorney and your trust officer 
over here for a full discussion. Then you 
tell the three of us what your real objec- 
tives are and we will take your assets and 
do a real job for you. 


* * * 


(Then enter on the scene MESSRS. 
CHAPMAN and BECKER) 
%* * * 

LU: We now have your objective number 
1: $1,000 for yourself when you retire, and 
if you die, then $800 for your wife while 
the children are minors and in school. 


TO: There are a couple of other things 
we want to think about at the same time. 


*Excerpts from script presented at Mid-Continent Trust 
Conference, Chicago, Nov. 5. 
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We want to be sure you will have enough 
cash and liquid assets to take care of 
Uncle Sam and the rest of the expenses 
which will arise at your death, and also 
to provide the right kind of machinery to 
put all these objectives into effect. We’ll 
need to know what your assets are. 


EO: I have my business, worth about 
$165,000 (book value) and some securities 
worth about $10,000. 


ATTY: We should have a fairly good 
idea of what the stock in the business will 
be worth for estate and inheritance tax 
purposes. 


EO: I sold 25 shares of the stock to my 
brother-in-law last December for $25 a 
share. 

ATTY: That’s no test of value. There 
are various measures of value. 

Firstly, stock will be valued at its market 
value, if there is a market. A sale of only 
twenty-five of two thousand outstanding 
shares can hardly be considered as a meas- 
ure of value. 


Secondly, the value of close corporation 
stock may be based on the value of the 
Company assets. 

Thirdly, and very important, your com- 
pany is now earning in net profits an 
amount equal to the capital investment, and 
that has been true for many years before 
the war, and will probably continue so. In 
view of that, it is more than likely that for 
tax purposes your stock will be valued, at 
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“My father's not in, but if it's about 
insurance, I'm his beneficiary” 


REAMER KELLER COPYRIGHT 1948 CARTOONS-OF-THE-MONTH 





least in part, on the basis of a capitaliza- 
tion of earnings. 

EO: Well, I see, I’ve been kidding my- 
self about the value of that stock. 

TO: Mr. Easton, you also have a home 
of your own. How is the title held? 

EO: In joint tenancy with my wife. 

LU: Does your wife have any property 
of her own yielding any income? 

EO: Not now, but she’s got a rich old 
uncle who will leave her plenty. 

LU: I assume you have some life insur- 
ance? 

EO: Yes, $100,000 worth. 

LU: How are the proceeds payable at 
death? 

EO: Years ago an agent arranged it so 
that my wife gets the proceeds in install- 
ments. On second thought, I’m not sure 
about that. I really don’t know just how 
it is arranged. 

ATTY: You ought to have Mr. Nickell 
analyze your life insurance to see how it 
is set up. His survey of your life insurance 
will determine that and he will advise you. 


* *% * 


ATTY: When you die, unless you have 
transferred all of your property in your 
lifetime, your estate must go through pro- 
bate; that will involve some probate costs 
and administration expenses. Mr. Chapman, 
can you estimate approximately what that 
will amount to in Mr. Easton’s estate? 
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TO: You say you owe about $3,500. In 
addition to the administration expenses 
and probate costs that Mr. Becker men- 
tioned, there are some other debts, such 
as current bills, medical and hospital ex- 
penses of last illness, and, of course, the 
undertaker. I would estimate all that at 
approximately $12,000. The Illinois Inheri- 
tance Tax will be about $5,000. The Fed- 
eral Estate Tax probably around $16,000. 
I would estimate your total estate liabili- 
ties at about $36,500; that would be on 
an estate of approximately $300,000. That’s 
what it’s going to cost you to die! 

EO: I’m not going to do it! ! 


* * * 


ATTY: As I see the picture in order to 
coordinate your estate to meet your objec- 
tives, you have five tasks: 

First, arranging the estate so that there 
will be sufficient cash to pay the cost of 
dying. 

Second, planning for the orderly disposi- 
tion of your stock interest in this close 
corporation. 

Third, arranging your life insurance to 
fit in properly with your complete estate 
picture. 

Fourth, planning, preparing and execut- 
ing a proper Will to meet your particular 
objectives, and 

Fifth, considering the possibilities of a 
living trust. 

In view of the provisions of the 1948 
Revenue Act, careful consideration will 
need to be given to the comparative aggre- 
gate Federal Estate and State Inheritance 
Taxes by utilizing the marital deduction. 
That makes it essential that a careful 
analysis be made of such estate of Mrs. 
Easton which she may come into at a later 
date. 

*% * *% 

The first problem now is where are you 
going to get that cash? Mr. Chapman said 
you have only $10,000 in liquid assets. You 
do have $100,000 of life insurance, but 
that is tide up tight with the insurance 
company. 

TO: There are at least two things you 
can do: 

First, you can arrange to place at least 
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part of your present life insurance in a 
Life Insurance Trust; or 


Second, and, perhaps preferable, you can 
buy $75,000 of new insurance, set that 
up in a Life Insurance Trust and let your 
present insurance program stand as is. 

You have the money to do it. It will 
certainly help you in the long run to 
reach your objectives. In this case it would 
be the smart thing for you to do. 


* * * 


ATTY: A few months ago you said you 
wanted to enter into an arrangement 
whereby you could buy your associate’s 
stock in case he died, and he could buy 
your stock in case of your death. If you 
enter into that kind of an arrangement you 
can fix the price of your stock, and thereby 
control the valuation for estate and inheri- 
tance tax purposes. 


EO: Under our by-laws there is now a 
restriction on the sale of stock where it 
must first be offered at option to the other 
stockholders, and the price is fixed. 


ATTY: That will not do. You must have 
a firm buy and sell agreement. 


TO: If I were in Mr. Easton’s shoes, 
I think I would buy enough new life in- 
surance to supply the necessary cash and 
set it up in a Life Insurance Trust, or, 
I would enter into a stock purchase agree- 
ment and implement it with new life in- 
surance. In other words, through life in- 
surance, provide the surviving business 
associate with the cash to pay for the stock 
of the first stockholder who dies. 


EO: I knew that somebody would be 
trying to sell me life insurance. 

LU: Well, 
suggested it. 

ATTY: Seriously, Mr. Easton, both 
these gentlemen are right. As a matter of 
fact, you have been talking about this very 
thing for over a year; it’s about time you 
did something about it. 


it’s your trust officer who 


EO: I’m about convinced it’s a good idea. 
Suppose you show me the details. 
* * * 
TO: That brings us to a discussion of 
what you must do about your life insur- 


ance. Mr. Nickell, how much income will 
$100,000 of life insurance provide? 
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LU: It will produce $400 a month as 
long as Mrs. Easton lives. 

TO: In other words, Mrs. Easton will 
need an additional $400 a month while 
the children are going to school. That 
should come out of the general estate, and 
it will just about produce that sum. 

ATTY: Is that after income tax? In 
these days of high personal income taxes, 
that must be considered. 

TO: No, I considered the fact that the 
income from the insurance left on certain 
options is tax free. 

Let’s not overlook the fact that in de- 
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termining the method for the distribution 
of the proceeds of Mr. Easton’s life insur- 
ance, we will have to decide whether we 
want the insurance proceeds included for 
the purpose of determining the marital 
deduction. Perhaps, Mr. Becker ought to 
give us some examples of appropriate forms 
of settlement. 

ATTY: Payment of proceeds to the 
spouse in a lump sum; payment to the 
spouse under any optional settlement 
(interest installment or annuity) with re- 
maining balance on her death payable to 
her estate; payment of proceeds to surviv- 
ing spouse if she survives him by any 
stipulated period (six months or less), 
otherwise to named beneficiaries. Payment 
of proceeds to surviving spouse under any 
installment or annuity option which ex- 
hausts the principal, giving her a general 
power to appoint the principal sum. A 
settlement which names contingent bene- 
ficiaries to take after the surviving spouse’s 
death and restricts her to an interest in- 
stallment or annuity income would not be 
eligible. 

TO: I think, Mr. Becker, this would be 
a good time to discuss Mr. Easton’s Will. 

LU: Before you get to that, there is an- 
other suggestion I would like to make in 
passing. When you have keyman insurance 
the corporation, by resolution, can provide 
that in case of the death of an insured key 
man, his salary can be continued to his 
widow for at least a year, maybe two. 
Would you say, Mr. Becker, that would be 
a deductible item to the corporation for 
purposes of Federal income tax? 

ATTY: Yes, if payable for a reasonable 
period of time. 

ATTY: You should seriously consider 
putting your estate in trust and having the 
income payable to your wife and later on 
to the children, and, in addition, relieve 
them of all responsibility of management of 
the estate. 

EO: Whom can I get to act as Trustee? 

ATTY: Banks and trust companies are 
especially qualified to act. I think you ought 
to consider a bank to serve as Trustee. 


EO: How is Mrs. Easton going to feel 
about that? I am afraid she might feel that 
I have tried to tie her hands. 
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TO: As a matter of fact, we would wel- 
come Mrs. Easton as our co-executor and 
co-trustee. Then she will actually have as 
much to say about what is going on as we 
have, and we will do all the work. 


EO: That sounds all right to me. Sup- 
pose, Mr. Becker, that you write the Will, 
naming the Bank and Mrs. Easton as co- 
trustees. 

* *% * 


LU: Isn’t it true, Mr. Becker, that the 
provision with respect to distribution of 
income will have to be considered in the 
light of the provisions for the marital 
deduction? 

ATTY: Yes, the marital deduction will 
bear on our ultimate plan of distribution. 
In simple language, the law now permits 
you, Mr. Easton, to deduct that portion of 
your estate which goes to your wife, but 
not in excess of half of the adjusted gross 
estate. If a man were to utilize the maxi- 
mum marital deduction it would bring his 
estate into a substantially lower estate tax 
bracket. 

TO: It should be made clear that it isn’t 
necessary that the wife acquire outright 
title to the property. The estate may still 
be left in trust providing that the wife has 
the sole right to income therefrom and at 
least a general power to appoint who shall 
receive that portion of the estate after her 
death. I would suggest that we proceed 
with the discussion of the plan of distribu- 
tion of income and principal and that you, 
Mr. Becker, take care of the marital de- 
duction in preparing the Will. 

TO: May I suggest that in order to be 
sure Mrs. Easton gets no less than $400 
each month you direct the trustee to pay 
her the net income from the estate plus 
enough from the principal to equal $400 
a month. 

LU: While you are making suggestions, 
may I also suggest that you include the 
right of the trustee to buy life insurance, 
annuities and endowments on the lives of 
any of the beneficiaries if and when it 
seems desirable in the opinion of the trus- 
tees. 


TO: An excellent suggestion. With such 
a provision, a wise trustee can use what 
remains in an estate to buy life annuities 
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for the ultimate beneficiaries, to assure 
them an income for the remainder of their 
lives. 

LU: Yes, I have seen specific instances 
where from surplus income, a fine life 
insurance estate could have been started 
for a young beneficiary, which was pre- 
vented by lack of necessary direction in the 
trust. 

* * * 


TO: May we discuss for a moment the 
question of Trustee’s investment powers. 
While it is true we now have the Prudent 
Man Rule in Illinois, nevertheless, in my 
opinion, it is wise to give your Trustee the 
broadest possible investment powers. There 
is always the possibility that some legisla- 
ture, for some obscure reason, may change 
the law concerning Trustee’s investment 
powers. 

EO: How do I know the Trustee won’t 
invest in some cockeyed security such as, 
for instance, that South African Gold Mine 
Stock, or some Collapsible Bridge 9s, or 
something on that order, if I let them go 
whole-hog ? 


TO: Mr. Easton, if you haven’t complete 
confidence in your Trustee, then look for 
another one in whom you do have confidence. 
You must appreciate the fact that. the 
reputation of trust companies depends in 
large degree on how efficiently they man- 
age the estates in their care. If any part 
of the job is not well done, the trust com- 
pany will not long remain in business. We 
have been in business a good many years 
and intend to stay in it for a good long 
time. 


(Here followed considerable colloquy on 
the advisability of a living trust to reduce 
taxes. ) 

EO: We have done a lot of talking here; 
what do you fellows want me to do next? 


ATTY: I think this discussion, apart 
from the fact that it will coordinate your 
estate with your objectives, may mean 
a definite saving of thousands of dollars to 
you and your family. I would suggest this 
program: In the first place, Mr. Nickell 
ought to go over your insurance policies 
immediately and then Mr. Nickell, Mr. 
Chapman and I ought to meet to determine 
the best kind of settlement for the life 
insurance proceeds. 

LU: By the way, I still don’t want to 
bury you. I am also going to arrange your 
insurance so that when you are 60 you can 
take an income beginning at that time 
amounting to at least $225 a month from 
your present life insurance. 


TO: Further than that, you might con- 
sider using some of your excess funds for 
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the purchase of additional annuities, in 
order to give you an increased retirement 
income. There is a tax advantage. Under 
a life annuity contract, the taxpayer must 
report as his annual taxable income three 
per cent of the consideration paid for such 
contract. The balance of the annual pro- 
ceeds is excluded from gross income until 
these excluded amounts equal the considera- 
tion paid. 

ATTY: In the meantime, I am going to 
draft a stock purchase agreement, a Will 
for you, and a living trust, and Will for 
Mrs. Easton, along the lines that we have 
discussed. 


TO: I think it would be well for Mr. 
Becker to review briefly what those docu- 
ments will contain. 


(He does so.) 

EO: Don’t we have to name an executor? 
ATTY: Yes. 

EO: Well, suppose you name my wife? 


ATTY: May I suggest, that you name 
your wife and the trust company as Co- 
Executors. Few people realize the very sub- 
stantial responsibilities and duties that 
are borne by an executor, especially where 
a substantial estate is involved. Further- 
more, I think it is grossly unfair to impose 
upon one’s wife such an arduous job, at 
the one time in her life when she is least 
prepared to undertake it. 


EO: I suppose my wife would hardly be 
able to perform a job of that kind alone, so 
you had better name the trust company 
and Mrs. Easton. 


* * * 


TO: I want to point out that by utilizing 
the marital deduction we create an estate 
that will be subject to Federal Estate Tax 
upon Mrs. Easton’s death. 


ATTY: That makes it important, Mr. 
Easton, that we give consideration to hav- 
ing available sufficient cash to pay the Fed- 
eral Estate and State Inheritance Taxes 
and other expenses on Mrs. Easton’s death. 
Of course, now that you’re saving a sub- 
stantial amount of Federal Income Tax by 
splitting your income with Mrs. Easton, 
you might take some of that tax money 
and buy a substantial life insurance policy 
on Mrs. Easton. 
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EO: There you go again — suggesting 
some more life insurance. 

LU: Please don’t blame me. It’s your 
lawyer this time. 


ATTY: When all these documents have 
been prepared, I will review them with 
Messrs. Chapman and Nickell, and when 
the three of us are in agreement that these 
documents reflect what you have determined 
to be your wishes, all of the papers, together 
with a brief summary of your estate plan, 
will then be delivered to you. From there 
on, it is up to you to complete the job. 

LU: You realize, of course, gentlemen, 
that this whole program depends on Mr. 
Easton’s insurability. 


(Mr. Nickell takes out four appli- 
cations and spreads them out on desk 
and hands fountain pen to Mr. Easton, 
and says): 

Now, if you will please sign here I will 
arrange to have the doctor out here at 
10:00 o’clock tomorrow morning. 


Qualifying Insurance for Deduction 


A BROCHURE on “How Life Companies are 
Prepared to Cooperate on Marital Deduction” 
has been published by Charles D. Spencer & 
Associates of Chicago. Consisting of reports 
from many of the leading companies, the 12- 
page folder sets forth their practices and 
rules with respect to optional settlement pro- 
visions deemed to qualify for the estate tax 
marital deduction under the Revenue Act of 
1948. The price is $2.00. 


TRUST RESOURCES of Illinois banks and trust 
companies at the end of 1947 show a decided 
increase over the 1946 figures, according to 
the report of the State Banking Department. 
A total of 56 State banks reported trust re- 
sources of $1,494,395,773 for 1947 as against 
$1,439,875,068 in 1946. The 82 national banks 
in 1947 had a total of $5,268,318,853, while 81 
in 1946 had $4,672,722,831. The 5 trust com- 
panies which are not banks had figures of 
$102,731,928 and $88,806,846 for the same pe- 
riods. The total figures for 162 banks and trust 
companies in the State (including 19 foreign 
trust companies) for both periods were $6,881,- 
355,148 and $6,221,615,450. 


TRUST COUNCIL OF FortT WorTH heard Marvin 
K. Collie, Houston attorney, talk on “Estate 
Planning” at its monthly-meeting, Nov. 22. 
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IMPLICATIONS of the MARITAL DEDUCTION 


JOHN J. WALDRON 


Pam, Hurd & Reichmann, Chicago, Illinois; 
Professor of Law, Loyola University School of Law, Chicago 


The major portion of Professor Waldron’s address was devoted to a 
review of the background and the marital deduction provisions of the 
Revenue Act of 1948. Inasmuch as these were substantially covered by 
Don McLucas’ paper in the October issue, we are only printing here some 
of the speaker’s specific comments on the deduction.—Editor’s Note. 


HE estate tax marital deduction is a 
pipe onil device. In general, prop- 
erty relieved of taxation in the estate of 
the spouse first to die will be taxed in the 
estate of the survivor—and will be subject 
to the unfettered disposition of the surviv- 
or in the meantime. For many people 
this power of disposition will be too high a 
price to pay for tax shifting, especially 
since, without benefit of the marital de- 
duction, they can still pass the family 
estate through the wife to the children 
with only one estate tax—that one in the 
husband’s estate—by means of the conven- 
tional trust. 


But such people should be made aware 
of what they forfeit by placing their future 
estate in a conventional trust instead of 
dividing it between such a trust and a de- 
ductible trust. By such a division of the 
estate there would be two $60,000 exemp- 
tions instead of one; the tax bracket 
would be lower on two halves than on one 
whole; and payment of half the tax would 


be postponed until the death of the wife— 


not only reducing the cash demands upon 
the husband’s estate, but giving the wife 
the interim earnings on funds that would 
otherwise have gone to pay taxes on the 
husband’s death. 


Full use of the marital deduction does 
not, however, always produce the largest 
Saving, even where the other spouse has 
no property of her own. One reason is that 
property passing in a deductible trust 
rather than in a conventional trust, while 
escaping an estate tax in the. husband’s 
estate, will be twice taxed under state laws, 
once in the husband’s estate and again in 
the wife’s estate. This duplication of state 
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death taxes, not present when a convention- 
al trust is used, becomes more costly as 
the amount of the property in the deductible 
trust increases. Another reason, in states 
where the federal tax can be deducted in 
computing the inheritance tax, is that as 
the estate tax becomes smaller, the inheri- 
tance tax becomes larger. Of course, where 
the wife has substantial holdings of her 
own, the use of the full deduction or any 
part of it on the husband’s earlier death 
may actually increase the overall taxes on 
the two estates. 


The determination of the amount of 
property which should go into the deduc- 
tible trust in order that overall maximum 
saving be realized should receive special 
attention in Gases where the adjusted gross 
estate is less than $120,000, so that none 
of the precious $60,000 exemption be 
wasted, as well as in cases where there 
will be deductible interests in favor of the 
other spouse included in the gross estate 
but not passing under the will. Such out- 
side interests—joint tenancies and insur- 
ance proceeds, for example—should be 
taken into account in fixing the portion 
of the probate estate going into the deduc- 
tible trust. 

And while the slide rule is in use for 
this purpose, the estate planner might con- 
sider another problem: the amount of 
property to be put into a corpus-consuming 
deductible trust so that it will be complete- 
ly exhausted at, but not before, the wife’s 
death. Since the property so passing would 
escape taxation altogether, a combination 
of such a trust with a conventional trust. 
covering the rest of the family assets, 
would mean real tax economy. Much the 
same thing may be accomplished, of course, 
by combining an annuity, purchased during 
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the decedent’s life, with a conventional 


trust in the will. 


OTHER CHANGES 


HE estate tax marital deduction has 

brought with it other changes. The de- 
duction for previously taxed property has 
been wholly eliminated as between hus- 
band and wife; and this elimination furn- 
ishes another argument for passing non- 
deductible assets for the wife’s benefit by 
means of a conventional trust rather than 
by outright gift. Also, where this deduction 
was available in the past, the value of the 
previously taxed property was reduced by 
its share of deductions taken in the previ- 
ous estate. It must now be reduced also 
by its ratable share of any marital deduc- 
tion taken in the prior estate. 

In the revisions of the gift tax credit 
section, we have complexity run wild. Where 
a gift tax has been paid on an inter vivos 
transfer later included in the donor’s gross 
estate at death, the law has always remit- 
ted that portion of the estate tax attribut- 
able to the inclusion of the gift in the 
gross estate, by permitting the gift tax 
to be credited, to this extent, on the estate 
tax. 

Assume a gift in contemplation of death 
to the donor’s wife. Despite the inclusion 
in the gross estate of a gift at the donor’s 
death, since the gift was to the wife, it 
may produce a marital deduction in the 
estate equal to its value in the gross estate, 
in which event none of the estate tax will 
be attributable to its inclusion in the gross 
estate. In such a case, the Act provides, 
there will be no remission of the estate tax; 


in determining the portion of the estate tax 
which is due to the incluson in the gross 
estate of inter vivos gifts, we are required 
to take into account any estate tax marital 
deduction gained through such inclusion. 


In estate taxation there is a deduction 
for the full value of qualifying interests 
passing to the other spouse, not exceed- 
ing, however, half the adjusted gross estate. 
For gift tax, the deduction is only half the 
value of the gift. The result is that although 
in a community property state the family 
assets may be divided so as to give each 
spouse one-half as his separate property 
without entailing any gift tax, the same 
division of such assets in a common law 
state will require the payment of a gift tax 
upon one-fourth of the holdings. While we 
may guess the philosophical and the practi- 
cal considerations which brought about this 
result, we can hardly be expected to accept 
it as equalization. 


One effect of splitting as to third-party 
gifts is that where the family holdings are 
concentrated in one spouse, he now has the 
benefit of two $30,000 exemptions and two 
$3,000 annual exclusions. This, coupled 
with the lower bracket benefits of the split 
gift, brings about tax equalization to an 
extent not achieved by the marital deduc- 
tion. 


Whether or not the Revenue Act of 1948 
falls short of full equalization, or on its 
present approach to the problem of equal- 
ization can ever be purged of its complexi- 
ties, or marks the beginning of a new era 
in taxation—one thing is certain: it will 
cause no depression in the trust business. 
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ESTATE PLANNING — BY WHOM? 


FLOYD L. DWIGHT 


Assistant Vice President, First National Bank of Minneapolis 


HE fundamental desire in a wealthy 

man to control the future use of his 
money is not ordinarily an unhealthy or 
despicable trait. The motives or purposes 
underlying his desires usually are reason- 
able and laudable ones. Whatever the pur- 
poses and motives, we whose efforts and 
experience are in the field of conserving 
or managing estates—life underwriters, 
lawyers, trust men and accountants—have 
found that we can be of service, with an 
incidental benefit to ourselves and our com- 
panies, in helping our wealthy men to form- 
ulate his estate plan—and often we work 
together. There can be no controversy 
over the need for estate planning, but I 
have noted a minor controversy as to which 
one of the specialists should be given the 
primary responsibility in the procedure as 
one writer has put it, who should “carry the 
ball.” Sometimes the customer takes care 
of that himself, but usually he relies on one 
of the specialists to do it. 


WHO BEST QUALIFIED? 


S a practical matter, each of us has 

a stake in the proceedings; but, for 
some reason, the idea has developed that 
only the life underwriter and the trustman 
can have selfish motives; and that only the 
lawyer can be impartial and, therefore, 
that the major responsibility should be 
passed to him. It would seem to me that 
the major responsibility in the estate plan- 
ning job should be assumed by the man 
who in the particular case best meets these 
qualifications : 


1. Has the confidence of the man whose 
plans are under consideration; 


. Is familiar with the facts—that is, 
knows the extent and nature of the 
customer’s property, knows his family 
situation and knows and comprehends 
his motivating desires; 


3. Has the necessary background and 
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training and is familiar with and 

understands such matters as; 

a. The settlement options offered in life 
insurance contracts; 

b. The problems commonly arising in the 
administering of estates and trusts; 

. The law and tax rules and regulations 

pertaining to wills and trusts and the 
administration of them. 


Often it is the customer’s lawyer who 
best meets this combination of qualifica- 
tions—often it is not. The lawyer probably 
is best qualified from the standpoint of his 
knowledge of the applicable law but may 
not as well meet the other qualifications, 


Certainly the lawyer should cover the 
legal angles involved and should draw the 
necessary legal instruments. Those func- 
tions are important in the estate planning 
process, but not so important that all other 
incidents are secondary. When defects in 
the estate planning show up, practical or 
legal, the lawyer may not be there: the 
life underwriter may not be in the picture; 
the trustman who participated in the plan- 
ning may not be present—but our bank, 
if named as the fiduciary, will be there— 
“carrying the ball.” 


HIGH STANDARDS 


N recent years the need for estate plan- 

ning has been greatly emphasized in our 
advertising and in our customer approach 
because of heavier estate taxes and the re- 
sulting possibilities for tax saving. The 
marital deduction under the 1948 Revenue 
Act is currently of primary importance in 
estate planning. 

While this sweeping change in the 
Federal estate and gift tax law is stimula- 
ting a general recognition of the need for 
estate planning, careful planning has al- 
ways been needed and it will continue to 
be so as long as the temporary possessor of 
wealth can legally control the use of that 
wealth after he leaves it. As trustmen, our 
greatest concern should be that our end 


525 





of the estate planning job is well done 
by competent personnel. 

We noted as the primary qualification 
of the estate planner that he have the 
customer’s confidence. That also holds for 
us in the collective sense. The corporate fi- 
duciary must develop and retain the public’s 
confidence in its now accepted function of 
planning estates. We, properly I think, use 
estate planning as a sales approach; but 
we must avoid practices that will lead the 
public to conclude that we use it solely as 
a selling device. 

In our administration of trust accounts 
our standards, ethical and practical, are 
high. We diversify the investments—we do 
not purchase from ourselves—we take no 
hidden profits. We are not likely to be- 
come smug about these high standards, for 
a few of them were adopted through the 
compulsion of court decisions and legisla- 
tive acts. 

Perhaps our standards in the field of 
estate planning are lagging somewhat. If 
we purchase ten shares of stock for a trust 
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account, the transaction is complete only 
when the Investment Department after 
study has suggested the purchase; the offi- 
cer in charge of the account has gone over 
the proposal and approved it; the Invest- 
ment Committee (and sometimes a Sub- 
Committee first) has checked it; and finally 
the Trust Committee passes on it. Likewise 
the discretionary right to use principal for 
trust beneficiaries is exercised with great 
caution. But when the instrument was 
planned and drawn the framing of the in- 
vestment clause and of the discretionary 
withdrawal provision and, very possibly, 
the checking of the tax angles involving 
sums much greater than that involved in 
the purchase of ten shares of stock—these 
matters may have had comparatively scant 
attention from us even though we partici- 
pated in the estate planning. 

We cannot avoid the moral responsibility 
for defects by saying that such matters are 
wholly the concern of our customer’s law- 
yer, for we know that whatever the theory, 
the fact is that many times the customer 
(and often his lawyer also), relying on the 
standing of our institution, the specialized 
experience of our officers and perhaps our 
advertising, depends upon us for an unsel- 
fish, competent job in the detailed planning 
of the estate and the instruments involved. 

Surely our high standards of impartial 
and careful service as the corporate fiduci- 
ary should begin to operate not when Mr. 
Customer dies, but when he first comes to 
our Trust Department at our invitation and 
says, “I have done business with this bank 
for many years; I have much confidence in 
it; and I would like to talk with you about 
my Will.” 


North Carolina Trust Business 


NOTABLE WAYS in which North Carolina has 
made progress in the development of its trust 
business were cited by Gilbert T. Stephenson, 
Director of Trust Research Department, Grad- 
uate School of Banking, in an address before 
the Trust Section of the N.C.B.A. on October 2. 
Particular reference was made to the fields of 
trust legislation and trust compensation. Trust 
assets have increased from not over $10 mil- 
lion in 1918 to over $210 million in 1948, Mr. 
Stephenson reported. He urged the Trust Sec- 
tion to direct its attention toward clarification 
and standardization of trust information. 
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NEW PENSION and PROFIT SHARING 
REGULATIONS 


Rules for Information and Deductions Revised 


FRANCIS J. AMER 
Vice President and Trust Officer, The National City Bank of Cleveiand 


FTER a long wait the new Regulations 
A relating to deductions for contributions 
to deferred compensation plans and trusts 
under Section 23(p) of the Internal Rev- 
enue Code have now been adopted by the 
Commissioner of Internal Revenue. They 
were originally proposed on November 14, 
1947, were approved in final form on No- 
vember 2, 1948, and became effective De- 
cember 7, 1948, as TD 5666. This Treas- 
ury Decision amends in various respects 
twelve Subsections in Regulations 111, Sec- 
tion 29.23(p). 


Subsection 1 makes it clear that Sec. 23 
(p) applies to any plan of deferred com- 
pensation, such as a pension, profit sharing 
or annuity plan, and does not apply to a 
plan which does not defer receipt of com- 
pensation, such as a plan providing primar- 
ily for a dismissal wage, or unemployment 
benefit plan, or a sickness, accident, hospi- 
talization, medical expense, recreational or 
similar benefit plan. Sec. 23(p) is applicable 
to all contributions, including contributions 
to provide incidental benefits such as life 
insurance protection. 

Subsection 2 specifies the information to 
be furnished each year by the employer 
claiming the deduction. Many changes are 
made and much additional information is 
now called for. The required information 
in summary form consists of the follow- 
ing: 

(a) Copies of the instruments. 

(b) Statement describing the Plan. 


(c) Tabulation of information with re- 
spect to the 25 highest paid employ- 
ees who are covered by the Plan. 

(d) Certain totals of compensation and 

contributions. 


(e) Schedule of employees covered and 
not covered. ' 


(f) A balance sheet and statement of 
receipts and disbursements. 
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(zg) In the case of a@ pension or annuity: 
plan, a description of methods, fac- 
tors and assumptions used in- de- 
termining costs. 

(h) A computation necessary to deter- 
mine the allowable deduction. 

(i) A summary of the contributions paid 
and the deductions claimed. 


NEW INFORMATION REQUIRED 


required information is the fact that 
the newly required information need not 
be filed for any taxable year ending prior 
to January 1, 1949 unless requested by the 
Commissioner. In other words for years 
ending December 31, 1948 and prior there- 
to it will be sufficient for employers to file 
the information they have been accustomed | 
to file. Let us then look at what will be 
required beginning next year. 


.. in importance with respect to the 


All of the information must be filed ex- 
cept as otherwise provided in paragraph j. 
There are two important exceptions in 
paragraph j. First is the provision that 
copies of the instruments, the statement 
describing the plan, and the description of 
cost methods, factors and assumptions need 
not be filed after the first year unless 
changed. The new regulations specify that 
a statement that there is no such change 
may be filed in lieu of repeated filing of the 
information. If there is a change, a detailed 
statement explaining the change and its 
effect must be filed. 


The second exception contained in para- 
graph j is a new provision and is one of 
considerable importance. This exception 
provides that after the information with 
respect to the 25 highest ‘paid employees 
has been filed for two consecutive years, 
then as long as the plan and the method 
and basis of allocation has not been changed 
the tabulation need show such information 
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“Mr. Barton, | just had to make 
this suggestion personally!” 
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only with respect to employees who own 
5% or more of the voting stock of the em- 
ployer. Apparently, if the plan and the 
method and basis of allocation has been 
changed, the tabulation must show the in- 
formation with respect to all 25 and such 
a tabulation must be filed for two consecu- 
tive years before the exemption will again 
apply. Presumably a change in the plan 
that is not also a change in the method and 
basis of allocation will not cause the ex- 
emption to be lost. It is not clear whether 
the exemption will be immediately available 
if the information required with respect to 
the 25 highest under the old regulations 
has been filed for two consecutive years. 
It seems reasonable to conclude, however, 
that such would be the case. 


The schedule of information concerning 
the 25 highest paid employees has always 
been the item of information most difficult 
and troublesome to prepare each year. 
Hence the relief from filing this informa- 
tion should be greatly welcomed by Trus- 
tees and all others who have annually had 
the burden of preparing and tabulating this 
schedule. The remaining requirement that 
the information be filed only with respect 
to those employees who own 5% or more 
of the voting stock should not be a great 
burden. 

Another point of general application in 
connection with the filing of annual in- 
formation is the clear provision that the 
information must be filed in the Collector’s 
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office in which the employer files his tax 
return, and must be filed independently of 
any information and data otherwise sub- 
mitted in connection with a determination 
of the qualification of the trust or plan un- 
der Section 165(a). 


CHANGES NOTED 


NUMBER of changes in the various 

items of information required to be 
filed, merit examination. Thus under the 
heading (a) above we notice that in addi- 
tion to filing verified copies of the plan, the 
new regulations require the filing of “speci- 
men copy of formal announcement and 
comprehensive detailed description to em- 
ployees.” Furthermore, any amendment of 
the announcement to the employees will 
have to be filed in the future. 


Several changes have been made in the 
schedule of information with respect to the 
25 highest paid employees. First, where 
there are several plans of deferred compen- 
sation, the information for each of the 
plans may be shown on a single tabulation 
without repetition. Next, the basic informa- 
tion on the tabulation for each employee 
remains the same but the information con- 
cerning the benefits under the plan is re- 
quired to be stated in considerable detail. 
Thus the tabulation must show the amount 
allocated for the benefit of the employee, 
but in a profit sharing plan this must be 
broken down to show the amount originally 
allocated in the year and the amounts re- 
allocated in the year. The reallocation of 
the forfeitures is a new requirement. 


Another new item on the tabulation is a 
listing of employee contributions during 
the year. 


The last item on the schedule is also new, 
but it applies only to pension or annuity 
plans. This requires a tabulation of the 
retirement age, date and form of retire- 
ment benefit; the annual rate of retirement 
benefit; and the aggregate of all employer 
contributions under the plan. This latter 
is computed on the assumption of continued 
employment at current rate of compensa- 
tion until normal retirement date and: re- 
tirement on such date with the normal form 
of retirement benefit. 


Schedule (d), relating to certain totals 


TRUSTS and ESTATES 





of compensation and contributions, and 
schedule (e), relating to the number of em- 
ployees excluded and the reasons for ex- 
clusion, are not substantially changed. 

On the whole the information called for 
by the new regulations is not more burden- 
some than under the present regulations 
and in many respects is less burdensome. 
Many of the items that appeared in the 
proposed regulations a year ago have been 
eliminated. 


TREATMENT OF INSURANCE COST 


F considerable interest is the change 
Orin the treatment of the life insurance 
cost in plans funded by individual insur- 
ance policies. The new schedule does not re- 
quire the breakdown of the total cost be- 
tween annuity cost and insurance cost; 
neither does it require a breakdown of the 
annuity cost between past service and cur- 
rent service. Moreover, the new regulations 
do not require that percentages of these 
individual figures to the totals be set out 
in the schedule. In place of all this detail, 
the schedule under the new regulations will 
set out “the amount allocated during the 
year for the benefit of the employee or his 
beneficiary (including any insurance pro- 
vided thereby or directly related thereto) 
less the employee’s contributions during 
the year under the plan.” 

The rewriting of sub-paragraph (f) re- 
lating to a balance sheet and a statement of 
receipts and disbursements has clarified 
several points. The new regulations specify 
that this paragraph applies only to a trust. 
The detailed balance sheet is still required 
but the phrase “with or including actuari- 
ally determined assets and liabilities” is 
now eliminated. On the other hand, the 
statement of receipts and disbursements is 
now required to be a detailed statement. 

Sub-paragraph (g) has also been clari- 
fied in being completely rewritten. The new 
regulations specify that sub-paragraph (g) 
is applicable only to a pension or annuity 
plan. A new requirement here, applicable to 
self-administered trusts, is a detailed de- 
scription of the basis used in valuing the 
investments held. 


LIMITATIONS ON DEDUCTIONS 
HE remaining sections of the new 
regulations, which are sections 3 to 12, 
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inclusive, deal with the applicable limita- 
tions on the deductions. While most of 
these sections have been entirely rewritten, 
it appears that clarification, rather than 
change, was the main purpose. One change 
to be remarked is in the treatment of life 
insurance benefits, which has been men- 
tioned in connection with the requirements 
of filing information. Whereas former sec- 
tion 4 provided that the cost of life insur- 
ance benefits is deductible under Section 
23(a), the survivorship benefits incidental 
and directly related to the retirement bene- 
fits under a pension or annuity plan are 
provided for the employees or their benefi- 
ciaries by contributions under the plan, 
deductions on account of such incidental 
benefits are also covered under Section 23- 
(p) (1) (A) or (B).” There is no change, 
however, in the position that the cost of 
life insurance protection is taxable income 
to the employees. This means that while 
the breakdown of annual premiums into 
mortality and annuity cost will not have 
to be shown in the 23(p) schedule of in- 
formation it will still have to be computed 
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20 North Wacker Drive, Chicago 
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Dividends were declared by the 
Board of Directors on 
November 18, 1948, as follows: 


4% Cumulative Preferred Stock 
27th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per share. 
$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Fifty Cents (50c) per share. 


Both dividends are payable December 30, 
1948, to stockholders of record at the 
close of business December 10, 1948. 


Checks will be mailed by the 
Bankers Trust Company of New York. 


Robert P. Resch 
Vice President and Treasurer 


* 
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‘so that the mortality cost can be shown 
‘on Form 1099 which the employer has to 
file. 

The change with respect to life insurance 
cost might also have .an effect on the 30% 
stockholder clause that will have to be 
watched. As long as mortality cost was 
deductible under Section 23(a) it could be 
excluded in calculating whether the contri- 
butions for stockholder participants were 
within the 30% limitation. Now that mor- 
tality cost is deductible under Section 23 (p) 
it would seem that it must be included in 
computing the 30% clause. 

The new Section 10, relating to contribu- 
tions to a profit sharing trust, has clarified 
one point that caused considerable difficulty 
in many quarters. It has been the position 
of many examiners in Internal Revenue 
Agents’ offices that amounts contributed to 
a profit sharing trust are not deductible if 
they are in excess of the amount called for 
by the formula in the plan, even though 
within the 15% limitation. This position 
has caused the examiners to check the cal- 
culation of the contribution as well as the 
wording of the formula very carefully. In 
many cases the Agent’s office would come 
up with an interpretation of the formula 
according to which the contribution would 
be found to be excessive and the excess 
would be disallowed. 

Fortunately, the new regulations pro- 
vide that the primary limitation on deduc- 
tions is 15% of compensation and “so long 
as the contributions do not in any year ex- 
ceed the primary limitation, this is the 
only limitation under Section 23(p) (1) 
(C) which has any effect.” This provision 
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would seem to settle the point that contri- 
butions to a profit sharing trust are deduc- 
tible even though in excess of what the 
formula calls for, provided only that the 
15% limitation is not exceeded. 


Section 4 also clarifies the carry over 
provisions of profit sharing deductions. This 
is accomplished by setting up a secondary 
limitation which is applicable in any year 
in which the contribution exceeds the pri- 
mary limitation. The secondary limitation 
is computed by first determining the aggre- 
gate carry over from all prior years, which 
is the aggregate of the primary limitation 
in each year less the aggregate of prior 
deductions. The secondary deduction is then 
the aggregate carry over or twice the pri- 
mary limitation for the year, whichever is 
less. The effect is that the deductions may 
average 15% of compensation over a period 
of years. 


CASE AND COMMENT 


T is interesting to note that on Novem- 

ber 1, the day before the new regulations 
were approved by the Commissioner in final 
form, the Tax Court decided the case of 
The Saalfield Publishing Company under 
Section 8 of the old regulations. This case, 
which is probably one of the most import- 
ant so far decided under the 23(p) regula- 
tions, holds that the deductions under para- 
graphs (i) and (ii) are not limited by 
paragraph (iii) and that anything in the 
regulations to the contrary is null and void. 

The case concerned a pension plan funded 
by level premium individual insurance con- 
tracts, some of which matured in less than 
10 years. The Tax Court held the entire 
premium deductible although the Commis- 
sioner claimed that, since the effect was to 
fund the past service liability at a rate 
greater than 10%, the excess above the 
normal 10% was not deductible. This rul- 
ing, of course, will be applicable to Section 
8 of the new regulations. 


Viewed as a whole the new regulations 
represent a considerable improvement over 
the present regulations, and since many of 
the objectionable parts in the proposed 
regulations issued a year ago have been 
eliminated the new regulations should be 
welcomed by all who have to work with 
them. 
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DEATH BLOW to PRIVATE PENSIONS 


WILLIAM G. CAPLES 


Manager of Industrial Relations, Inland Steel Company 


N September 23, 1948 the U. S. Cir- 
Ow: Court of Appeals for the Seventh 
Circuit unanimously affirmed a ruling of 
the NLRB that an employer is compelled 
by law to bargain about the age at which 
a company may retire employees and about 
pension plans for superannuated employees. 
The question presented was clear-cut— 
whether the establishment and maintenance 
of a retirement and pension plan and the 
retirement of employees under the plan is 
a subject of compulsory collective bargain- 
ing. 


The Court and Board, in brief, said that 
over the years of negotiations between 
Unions and Employers, the accepted sub- 
ject matter of collective bargaining has ex- 
panded, so that presently various subjects 
which were formerly deemed to be reserved 
as ‘management prerogatives’ are bargained 
about. Collective bargaining is not some- 
thing which is static but on the contrary 
dynamic—as the subject matter expands 
the compulsion to bargain expands with 
it. In other words, once any employer, re- 
gardless of motive, bargains about any sub- 
ject, a legal compulsion to bargain about 
that subject then attaches to all employers. 
It seems to almost eliminate the necessity 
for the legislature. Pass one law and let it 
grow. 


Let us consider some of the problems 
other than legal compulsion. First there 
is the question of tenure of employment. To 
what extent is an employer incurring an 
obligation when he affords an employee a 
means of livelihood? Is a job to become a 
property right? Is an employer who takes 
all the risks of a business, who has all the 
responsibility of the planning and success- 
ful operation of a business to be burdened 
further with the responsibility of caring 
for his employees from the date of hire 
to the grave? He may be if he must bar- 
gain about his employees’ welfare outside 
the shop. 


In address before 49th Convention of National Metal 
Trades Assn. 
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I submit that employers should and do 


have the right to hire whom they please 


when they please, FEPC laws to the con- 
trary notwithstanding. That they discrim- 
inate as much as they please in hiring and 
a wise employer will always discriminate, 
for he wants the best man he can select 
for a job; that the employer determine the 
end of employment as he pleases and as he 
sees fit as best for his enterprise. 

To do otherwise leaves us, aside from 
social aspects, with an almost impossible 
practical situation if we are to view the 
realities. 

With these practical difficulties, can a 
Company come into a bargaining confer- 
ence and say you can have this, no more, 
no less. It is the only practical solution, 
but to adopt it means that the employer 
must approach the bargaining table with 
a closed mind, which is not bargaining, nor 
exploring a subject in good faith, which 
is morally dishonest and may well subject 
the employer to an unfair labor practice 
charge. 

With such a situation, a wise employer 
will stay away from welfare and pension 
plans. 


There is also the freedom aspect of this 
thing from the employees’ standpoint, and 
this, I believe, is more important than any- 
thing else. Despite the fact that it is 
probably desirable for people to protect 
against the hazards of life and old age, it 
should be the individual’s own choice and 
responsibility as to whether he makes such 
provision. To be a fool if one desires is 
one of the aspects of freedom. To be forced 
by collective action to have pay taken from 
an individual to pay for this protection de- 
stroys the freedom of that individual. 

I submit that neither union nor employer 
has any right to tell a worker how or in 
what way his wage will be spent, even 
though it is generally believed that such 
expenditure would be socially desirable. The 
choice should be the individual’s, unless 
we want some form of collectivism. 





If these very real immediate problems 
are not resolved by the courts throwing 
welfare and retirement out of the uncertain 
realm of collective bargaining, pension 
plans which exist will die and new ones 
will not be created. They won’t be worth 
the grief to the employer, and many em- 
ployees will lose security they have long 
had. 


If a law can thus allow prerogatives of 
management to be whittled away and tear 
out the foundations of successful enterprise, 
State socialism will not be far behind. I can- 
not believe the courts or the legislature can 
or will let this happen here, after looking 
at England’s unhappy experience. 


ANN ArRBoR TRUST COMPANY has announced 
the inauguration of a quarterly bulletin en- 
titled “YOU AND YOUR FAMILY.” This 
mailing piece will include educational material 
on trust services in general as well as informa- 
tion about the trust company itself. George O. 
Leonard, vice president in charge of Public 
Relations and Advertising, is the editor of the 
new publication. 
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Benefit Plans Need Reviewing 


DETAILED examination of a broad 

representative cross section of the ex- 
isting pension and profit sharing plans in the 
United States indicates that 9 out of 10 of 
them need current reviewing,” according to 
Meyer M. Goldstein, Director of the Pension 
Planning Company of New York, speaking on 
November 18 at the Sixth Annual Institute on 
Federal Taxation of New York University’s 
Division of General Education. “A high per- 
centage of these undoubtedly need amending 
at the present time,” he said. The reasons for 
the necessity for amendments may be broken 
down roughly as follows: 

In about % of the total number of plans of 
the country (but not % of the number of em- 
ployees covered under all plans) there is a 
probability that the wrong type of funding 
method has been used in the light of today’s 
changed conditions of the employer. The type 
of plans in which the funding method would 
be most apt to be a major weakness would be 
pension plans funded via individual retirement 
income policies, with or without insurance. 

Secondly, most plans originally established 
as deferred distribution profit sharing trusts 
need to be amended because they have been 
found to fail to solve the employer’s problems 
of either adequate take home pay or adequate 
pensions. 

The third type would be hybrid types of plans 
such as those that attempted to combine an 
inadequate pension plan with a deferred dis- 
tribution profit sharing trust plan. 


Another major group of plans needing 
amendment are those that have limited their 
eligibility requirements to salaried emloyees 
only, or employees earning over, say, $3,000 
per year, or both. Most of these need to be 
broadened to cover all permanent employees of 
the organization who may ultimately emerge 
as a pension problem. 

Finally, hanging over most plans, regardless 
of funding methods, is the added problem of 
providing more adequate pension benefits to 
facilitate orderly retirements currently, due 
to the higher plateau of increased living costs, 
wages and corresponding need for larger pen- 
sions as a result of the inflationary period 
through which we have passed since the ori- 
ginal formula of pension benefits were estab- 
lished under these plans, Mr. Goldstein con- 
cluded. 


TRUST DEPARTMENT gross earnings of Florida 
State banks and trust companies for the year 
ending June 30, 1948, were $160,025, according 
to the report of the Banking Department. 
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N the minds of most bankers, even today, 
advertising is considered an expense and 
something apart from the rest of the Bank. 
Industry, however, has proven that adver- 
tising, and/or public relations work (since 
it is an all-inclusive term) pays off. If by 


selling 10% more, costs can be reduced 
15%, with a consequent increase in profits, 
or a lower cost to customers, public rela- 
tions or advertising plans are developed to 
attempt to produce that result. This is one 
of the many basic business principles 
which bank management could adopt with 
profit: Careful planning of where you 
would like to be a year from now, and the 
development of steps to get there. 


Banking profits are not what they should 
be and this is reflected in the price the 
public is willing to pay for bank stocks— 
at the present, from 70% to 75% of liquid- 
ating value. The man on the street has 
completely discounted bank management’s 
ability to earn a reasonable profit. 


To GET ABOVE THE AVERAGES 


NDIVIDUAL banks have and can raise 
| sei sha from the general level and 
produce results which are considerably 
above the general average, but it requires 
planning and execution. The planning must 
start with the advertising or public rela- 
tions work covering business retention, 
business development and advertising. It 
must, go further than merely setting a limit 
on the amount to be spent. It must be 
worked into the entire proposed plan. To 
do this properly certain knowledge is re- 
quired: 

1. The size and type of bank you want 
a year from now 


2. Some measure of the potential market, 
i.e., are your plans feasible? 

3. A measure of the capacity of the or- 
ganization and what it needs in new busi- 





From address before New York Financial Advertisers 
Association, September 1948. 
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YOUR BANK A YEAR FROM NOW 


Reducing Costs Through Advertising 


JOHN I. MILLET 
President, Troy Savings Bank, Troy, N. Y. 







ness to utilize its present capacity most 
profitably 

4. A measure of the expense of operating 
the various departments based on a sound 
budget 

5. A determination that the size of the 
various departmental organizations is such 
that they are economically sound and pos- 
sible of profitable operation 


6. The effect of varying amounts of new 
business on these departments, expenses 
and their effect on profits. 


SPREAD THE COSTS 


OME economies can be effected through 

expense control, but when salaries and 
occupancy expense represent the major por- 
tion of a bank’s expense, the possible sav- 
ings are small. Income from fees and 
charges can be increased; they may be 
based on your costs, but do you know 
whether or not your costs are excessive? 


In a smaller city measure of the poten- 
tial market can be done with some success; 
in a large city it is more a case of determ- 
ining the size of the piece of pie you want. 
Measuring the capacity of your present or- 
ganizaton means going all the way down 
the line to ascertain how much additional 
activity could be handled with the present 
force, or with the present force and addi- 
tional or changed equipment. The unused 
facilities must then be translated into types 
of business. 


The next step is to consider the varying 
effects of additional or new business on the 
estimated costs and their effect on profits. 
The public relations division would be just- 
ified in spending up to the amount of po- 
tential saving in developing and acquiring 
the contemplated amount of business. 


CASE HISTORY OF PROFIT INCREASES 


NTIL 1936 the expenditure for adver- 
tising in our bank was a very modest 
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DEVELOPMENT 
PLANS 


One of the most popular services of 
Fiduciary Publishers are REPRINTS 
of articles in Trusts and Estates 
Magazine available to discerning 
trustmen for their distribution. Key 
articles on taxes and estate planning 
have been used extensively by many 
new-business men to establish new 
contacts and help old friends of the 
bank. 


ESTATE DIGEST is an eight page 
monthly pamphlet devoted to estate 
planning techniques, case digests and 
brief articles on trust services for dis- 
tribution to attorneys, life underwrit- 
ers, accountants and other technicians. 


TO HAVE AND TO HOLD offers 
practical observations on estate crea- 
tion and conservation for trust cus- 
tomers and prospects in a crisp, four- 
page format each month. 
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ADMINISTRATION of estates 
and trusts has been facilitated for 
many banks which have adopted our 
RECORD and CHECK System. De- 
signed by a trustman of long expe- 
rience, these check lists of functions 
and duties insure timely performance 
and constitute reliable evidence of the 
status of all accounts. They are valu- 
able particularly in cases of personnel 
changes and examinations by super- 
visory authorities. 


FuLL DETAILS SENT ON REQUEST 


FIDUCIARY PUBLISHERS, Inc. 
50 East 42nd Street 
New York 17, N. Y. 


amount, and there was no public relations 
work. Advertising was viewed as a neces- 
sary evil and the amount kept at a mini- 
mum. What money was spent was spent 
without a plan. In 1938 the objective of 
building firm institutional public relations 
with the community, and acquiring new de- 
posits was established. The first few years 
the amount spent was merely a feeler but 
in recent years the amount has been in di- 
rect relation to the results to be accom- 
plished. 


For the last four years our advertising 
and public relations expense (which for 
the current year will run $45,000, mostly in 
local newspapers) has more than paid for 
itself. This surprises most people but is a 
fact. During the last few years we have 
been steadily increasing our advertising— 
and it has been productive. In spite of in- 
creased dollar costs of doing business, 
through additional deposits it has been pos- 
sible to effect a reduction in the cost of 
handling the depositor’s dollar. This in- 
cludes our increased advertising expendi- 
ture. We had physical capacity and utilized 
facilities which we have been able to fill by 
going out and getting the business. With a 
sound organization additional capacity can 
be provided with little extra cost, so that 
we expect to maintain this procedure. 


Bar Committee Chairmen Named 


WALTER L. NoSSAMAN of Los Angeles, Chair- 
man of the American Bar Association’s Section 
of Real Property, Probate and Trust Law, 
has named the following chairmen of Commit- 
tees of the Probate and Trust Law Divisions: 

Model Probate Code: R. G. Patton, Minneapolis 


Pension & Profit Sharing Trusts: Frederick E. 
Donaldson, New York 

Prudent Man Rule of Trust Investment: Frank 
G. Sayre, Philadelphia 

Standard Clauses for Wills & Trusts: Joseph 
E. Lucas, Brooklyn 

State and Federal Taxation: Joseph F. McCloy, 
New York 


State Legislation Affecting Trusts and Es- 
tates: P. Philip Lacovara, New York 


Trust and Probate Decisions: H. E. Chenoweth, 
National City Bank of Cleveland 


Trust and Probate Literature: Henry H. Ben- 
jamin, First National Bank of Chicago. 
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BANK - UTILITY ROUND TABLES 


Trust Company Program of Investor Relations 


TOM P. WALKER 


Vice President in charge, Public Utility Department, Irving Trust Company of New York 


NDER the Public Utilities Act the 
| fe industry is being almost wholly 
decentralized. Many holding companies 
have already ceased to exist and their sub- 
sidiary operating companies, scattered 
throughout the country, have become inde- 
pendent. Soon after this divestment got 
under way Irving Trust Company organized 
a Public Utility Department to offer special- 
ized service to those operating company 
officials who are becoming responsible for 
raising capital for new construction or 
other purposes. 

An important function of the old hold- 
ing company was to supply capital to its 
subsidiaries. This service having been 
eliminated, local officers faced new respon- 
sibility with which they were not entirely 
familiar. Their single understanding stock- 
holder suddenly became a list of names, 
many of them hard-headed, discriminating 
investors. The wherewithal for the con- 
struction budget must now come from a 
widespread public. And, what may be more 
important for the management, this new, 
nebulous owner will decide who will manage 
the property. 


INVESTOR RELATIONS JOB 


RVING foresaw a “relations” job—for 

the now independent companies, a new 
group to be cultivated; for the bank, an 
opportunity to serve by helping them meet 
the challenge. 


One may think of the utilities’ job in 
terms of stockholder relations, but actually 
it is broader than that. In addition there 
are the holders of other securities a com- 
pany issues, and quite a community of 
specialists who serve the investor. To be 
all inclusive, their new opportunity might 
better be called Investor Relations. 

Last year Irving began a series of 
wholly novel meetings—round table confer- 
ences on the subject of Investor Relations. 
These meetings are two day affairs. Each 


DECEMBER 1948 


group includes senior executives of six to 
eight Public Utility companies. Attendance 
is by invitation. Purpose of the “round 
table” is to emphasize the importance of 
investor relations, to give the utilitymen 
pointers on the kind of securities investors 
like best, what they like to read in pub- 
lished reports, the functions and purpose 
of underwriters and statistical services, 
the question of listing on national ex- 
changes and the functions of corporate 
trustees, transfer agents and registrars. 
The visiting executives listen to experts on 
each subject—ask scores of questions. 


SPEAKERS STIMULATE DISCUSSION 


STAR performer at one session was 

New York Life Insurance vice-presi- 
dent, Richard Paynter, Jr. who stirred up 
a verbal jam-session with such posers as 
the difference between private and public 
offering of securities and the attitude of 
institutional investors toward utility de- 
preciation and dividend policies. 


At another session underwriter, Henry 
Breck of Union Securities Corporation told 
the pros and cons of listed vs. over-the- 
counter securities, discussed some interest- 
ing slants on what utilities must do to meet 
their five to six billion dollar construction 
program during the next few years. 
Moody’s Investor Service manager Edmond 
Vogelius explained how all-important secur- 
ity ratings are determined. 


At other sessions New York Stock Ex- 
change president Emil Schram and his as- 
sociates detailed the intricate job of a 
stock specialist and the advantage of a list- 
ing on a major exchange—after which the 
utilitymen went on a tour of the Exchange. 
Other discussions have been lead by se- 
curity analysts, economists, and financial 
editors of New York newspapers. 


ALKS were also delivered by Irving offi- 
{ee on such varied subjects as: how 
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securities are priced, the workings of a 
bank corporate trust department, how to 
brighten up annual reports. At the end of 
a two-day session, those in attendance 
have a better understanding of the people 
and the processes involved in corporate fi- 
nancing. Over a hundred top utility offici- 
als from all over the country have attended 
these meetings, paying their own traveling 
and hotel expenses. Genuine enthusiasm has 
been expressed—and although no selling is 
attempted at these meetings, considerable 
valuable business has resulted. 


The newly independent companies, as 
members of their own communities are, of 
course, using their local banks as far as 
possible. Irving encourages this and fre- 
quently has been able to initiate credits 
which include the local bank. 


PHILADELPHIA LIFE INSURANCE AND TRUST 
CoUNCIL members heard Karl W. H. Scholtz, 
Professor of Economics at the University of 
Pennsylvania, discuss “Borrowing Ourselves 
out of Debt,” at the regular meeting Dec. 14. 


“I'd be willing to buy it just to get rid of it! 


What are you asking for the Soviet Govern- 


From Banking 


New Customer Relations Manual 


PRACTICAL SUGGESTIONS for establishing and 
maintaining a sound customer ‘relations pro- 
gram in trust institutions are emphasized in 
a new 74-page manual, “Staff Relations with 
Trust Customers,” available to all members of 
the Trust Division of the American Bankers 
Association. 


In announcing the manual, H. M. Bardt, 
president of the Trust Division and vice pres- 
ident and senior trust officer, Bank of America 
N.T. & S.A., San Francisco, California, said: 

“This manual has been prepared to present 
the basic factors essential to the establishment 
and maintenance of the friendly and mutually 
satisfactory relationships that should exist be- 
tween every trust institution and the people it 
serves. The material has been drawn from the 
accumulated experience of many of our most 
successful trust institutions, and the manual 
was written by recognized leaders in the field 
of trust customer relations. It is designed for 
uge as basic study material for trust depart- 
ment staff conferences and classes.” 


Included in the manual are discussions as to 
the best methods of handling complaints and of 
dealing with problems that arise in the ad- 
ministration of trust accounts. The effect of 
the trust institution’s policy and procedure 
on customer relations, along with the important 
part played by the individual employee in de- 
veloping customer relations are also covered. 
The appendix provides a brief yet comprehen- 
sive outline of the functions of a modern trust 
department. 

To aid trust institutions in using the man- 
ual, the Trust Division has also published a 
small instructors’ handbook. This booklet tells 
how to organize and conduct staff conference 
group meetings and makes suggestions on fre- 
quency of meetings, choosing of conference 
participants, assignment of reading material 
and subjects for conference discussion. 

Both of the books were prepared by the 
Division’s Committee on Trust Information, 
of which Harve H. Page, second vice president, 
The Northern Trust Company, Chicago, is 
chairman. 


THE Trust Division of the Florida Bankers 
Association met at Orlando, December 10. Fea- 
tured speakers were Gilbert T. Stephenson and 
T. Nelson O’Rourke, president of the Florida 
Security Dealers Association, the latter dis- 
cussing the Prudent Man Rule. Previous to 
this meeting, regional trust conferences were 
held at Jacksonville, Miami and St. Peters- 
burg. 
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Trust Business in New England 


TOTAL ASSETS OF TRUST DEPARTMENTS of state 
and national banks in New England exceeded 
$5 billion in 1946. This figure is a mixture of 
cost, inventory, nominal, and other carrying 
values, and does not necessarily indicate market 
values. It is the best available, however, and 
should be used to represent only the approxi- 
mate magnitudes involved. 


Approximately 50 per cent of the trust de- 
partment assets in New England represents 
personal trust property in the form of living 
and court trusts, while the other 50 per cent 
represents management agency accounts and 
custodianships. Between 1940 and 1946 assets 
in agency accounts in Massachusetts state 
banks increased from 40 per cent to 50 per 
cent of total trust department assets in the 
state. 


The years 1940 and 1946 furnish other in- 
teresting comparisons. In 1940 the total trust 
department assets, including various kinds of 
agencies, of all banks in New England were 
$3.6 billion, of which 82 per cent was con- 
trolled by state banks. In 1946, 76 per cent 
was held by the trust departments of state 
banks. 

The growth of trust department assets of 
national banks has not been evenly distributed 
geographically. In the period 1940-1946 Massa- 
chusetts and Connecticut banks experienced the 
largest dollar and percentage increases — $388 
million, or 130 per cent, and $110 million, or 
39 per cent, respectively. The other New Eng- 
land states, except Vermont, showed large per- 
centage increases but dollar amounts were not 
significant. 


State banks, likewise, reported a _ steady 
growth of trust department assets during the 
1940-1946 period. Massachusetts banks led the 
New England region both in dollars and per- 
centage with an increase of $700 million, or 
36 per cent. Connecticut banks followed with 
an increase of $111 million, or 21 per cent. 
Rhode Island reported trust department assets 
up $24 million, or six per cent. Increases in the 
other states ranged up to 15 per cent but dollar 
amounts were relatively small. 


A comparison of the composition of national 
bank trust department assets in New England 
with those in the United States can be made 
for the years 1938 through 1947. During these 
years all banks maintained 80 to 90 per cent 
of their trust assets in stocks and bonds. With- 
in this percentage range, however, there is a 
striking difference in importance of stocks and 
bonds among trust assets in New England and 
the United States. 
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The New England figures indicate a marked 
preference for stock investments, while the 
United States figures show an equally marked 
preference for bonds. The differences are 
greater in the later years but prominent in 
all years. In 1947, for example, national bank 
trust departments in New England had 55 per 
cent of their total assets in stocks and 39 per 
cent in bonds. Nationally, stocks represented 
24 per cent and bonds 67 per cent. Data for 
trust assets of state banks in New England 
display the same tendency. In 1946 these banks 
had 40 per cent of trust assets in bonds and 
50 per cent in stocks. In earlier years the 
contrast was equally marked. It is probable 
that these differences should be attributed to 
variations in laws and court decisions govern- 
ing trust investments in the various states (for 
example, the latitude permitted by the “prudent 
man” rule in Massachusetts), and to different 
investment policies on the part of the trustees. 


The work of the trust companies and trust 
departments of state and national banks in 
managing and caring for property requires 
the services of an estimated 3,350 persons. Of 
these, 640 are bank officers and 2,710 are 
classified as other employees. First District 
banks operating only commercial departments 
or both commercial and trust departments em- 
ploy an estimated 18,000 persons which in- 
clude the figures cited above. The nature of 
trust business does not require as many em- 
ployees per dollar of assets as does work in 
the commercial departments. Like other insti- 
tutional investors, trust institutions indirectly 
influence employment in allied and related 
fields of work performed by other institutions. 


Between 1820 and 1830 the profession of 
private trustee came into prominence in Bos- 
ton. The “Boston trustees” for a long period 
administered or controlled a larger aggregate 
of trust property than was held by the cor- 
porate trustees. They have played an im- 
portant part in the management of New Eng- 
land property. Today no accurate measure of 
these funds is available, but they probably ag- 
gregate over $500 million. 


Monthly Review (Oct. ’48), Federal Reserve Bank 
of Boston. 


TRUST DEPARTMENT ASSESTS of Massachusetts 
trust companies for the year ending October 
31, 1948 were $1,413,938,000 as compared with 
the $1,383,919,000 in 1947, according to a re- 
cent statement from the Commissioner of 
Banks. Government, state and municipal bonds 
represented 32.1% of the total assets of the 
departments as against 31.7% in the prior 
year. Other bonds decreased to 9.7% from 
9.8%, while stock increased from 50.1% to 
50.2%. 





Trust Business in Mississippi 


ROSPECTS for the development of trust 

business in Mississippi appear very favor- 
able because of the inflow of new wealth to the 
state, according to F. E. Allen, president of the 
Mississippi Bankers Association, who addressed 
the dinner session of the sixth annual meeting 
of the association’s Trust Division in Jackson 
on September 24. Increased income from oil 
fields, accelerated industrial activity and 
bumper crops promise to raise the state’s in- 
come to a record high this year, said Mr. Al- 
len, who is president of Canton Exchange 
Bank. 


There are now eighty-three banks in the 
state with trust powers, but only forty-six 
with active trust departments, Mr. Allen re- 
ported, commenting that this is a challenge 
to those banks with idle or dormant trust de- 
partments to activate or reactivate them. 
While it has been often said that very few 
trust departments can justify their existence 
from a profits standpoint, “I firmly believe 
that it is the duty of every bank to render well 
rounded and complete banking services wher- 
ever practicable.” 


It would be well for Mississippi bankers and 
lawyers to emulate the example recently fol- 
lowed in Indiana* by adopting a Code of 
Ethics, Mr. Allen urged. He concluded his re- 
marks with this paragraph: 


“Two years ago, Gilbert T. Stephenson, Di- 
rector of Trust Research, Graduate School of 
Banking, stated that Mississippi had made 
more progress in the development of its trust 
business than had any other state in the union 
during the last five years. I am entirely con- 
fident that, if we are willing to devote as much 
time and effort to the development of our trust 
business in the next three years as we do to 
building up our commercial accounts, Mr. 
Stephenson could say at the end of that time 
that Mississippi has made more progress in 
the deveiopment of its trust operations in the 
past ten years than any other state.” 


The main session of the meeting, presided 
over by Division President George E. Estes 
of Hancock Bank, Gulfport, included talks by 
R. R. Dinsmore, Chief Attorney of the Veter- 
ans’ Administration, C. T. Johnson, State 
Comptroller of the Department of Bank Super- 
vision, and attorney W. S. Henley of Jackson. 


C. H. Jerden of Hamilton National Bank, 
Chattanooga, discussed practical aspects of 
various trust functions, while Nelson E. Tay- 
lor, an attorney and certified public accountant 
of Greenwood, spoke on trust accounting. 


*See Sept. 1948 TrusTS AND ESTATES 232. 
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At a forum period, discussions were held on 
the 1948 tax law (led by C. T. McCallum of 
Commercial National Bank & Trust Co., 
Laurel); trust systems (led by Jno. O. Ra- 
worth of Merchants National Bank & Trust 
Co., Vicksburg); and advantages of corporate 
fiduciaries (led by Newt. D. Goodwin of Han- 
cock Bank, Gulfport). 


Buford Yerger, vice president and trust 
officer of Commercial Bank and Trust Co. 
Jackson, was elevated to the presidency of the 
Trust Division; Sam C. Caldwell, cashier of 
Bank of Hazlehurst, was chosen vice pres- 
ident, while Leigh Watkins, Jr., continues as 
secretary of the Division as well as the Asso- 
ciation. 


Millions of $$ 
2160 


A PICTURE OF POST-WAR PROFITS 


Many people assume that earnings of the 


nation’s banks, follow the trend of U. S. 
corporations’ profits, which have been mount- 
ing higher and higher. 

But the chart above, prepared by a Depart- 
ment of Financial and Business Research of 
Chase National Bank of New York, makes 
vividly clear that this is not the case. 

In common with many large city banks, 
Chase is caught in a “pincers movement”: 

On the one hand are extremely low interest 
rates and a smaller volume of earning assets. 
Deposits have declined. Moreover, we are now 
required to keep 4% more of our deposits on 
reserve. This additional 4% reserve, imposed 
in 1948, amounts to approximately $150,000,000 
— which, at current rates, means about 
$2,000,000 less per year in gross earnings. 

On the other hand, operating costs have been 
persistently rising. 

So, when you hear that “profits are still 
going up,” you may have opportunity to point 
out that this is a hasty generalization which 
specifically does NOT include OUR business. 

From Staff Magazine, The Chase. 
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EXPERIENCE with a COMMON TRUST FUND 


O. ROY STEVENSON 


Assistant Trust Officer, Fort Worth National Bank 


UR Bank began operating a Common 
QO) trust Fund on February 1, 1948, with 
$339,700 from 25 trust accounts, or an av- 
erage investment per account of $13,588. 
At the present our Fund has a total value 
of approximately $690,000 with 43 trusts 
participating. We have attempted to keep 
the amount of additions each valuation date 
at a fairly constant figure, so as to prevent 
as much as possible the purchase of an 
unusually large amount of securities on any 
one market level. Our investments are now 
diversified approximately as follows: 


Bond (U. S. Government) 43% 
Preferred Stocks 13” 
Common Stocks 43” 
Principal Cash a 


It is likely the per cent invested in Gov- 
ernment bonds will be reduced. This invest- 
ment was unusually heavy originally be- 
cause we transferred a large amount of 
Series G Bonds from various trusts. 


The investments in preferred stocks con- 
sist of 10 issues, representing 8 different 
industries. We have 41 common stock issues 
of companies in 18 different industries. 
The largest investment in any one issue, 
common or preferred, is 2.7% of the total 
Fund, and the smallest investment is .4%. 


PLAN 


EFORE drafting our Plan to govern 
Bite operation of our Fund, we did not 
operate a dummy or theoretical Fund, but 
instead we devoted several months to an 
intense: study of all phases of the situation. 
This study included a visit to banks that 
had been operating Common Funds for 
several years. This research has proven 
very beneficial. 


Where possible, the provisions of our 
plan were made broad to avoid as many 
amendments as possible in the future, and 
thus eliminate expense and possible confu- 
sion. For instance, our Plan states that 


From address before the Trust Division, Texas Bankers 
Assn. meeting at Houston, October, 1948. 
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Wwe may use an accrual or cash basis in 
distributing income. It provdes that the 
stated value of units may be any amount, 
and that certificates representing owner- 
ship of units of participation may or may 
not be issued. Then our Trust Committee 
determined the specific points to govern our 
operation. As to investment powers and 
general accounting problems, our Plan re- 
fers directly to the provisions of the Texas 
Trust Act, but we do provide in the Plan 
that we cannot invest in real estate or real 
estate mortgage loans. Our policies with 
respect to some of the most common oper- 
ating questions are: 


1. The stated value of our units of par- 
ticipation is $10.00. 


2. Our valuation dates are quarterly— 
the last business days of February, May, 
August and November. 


Securities listed on the New York Stock 
Exchange or the Curb Exchange or other 
exchanges are valued at the closing sale 
prices on the valuation date. Where no sales 
are reported for that day, we use the mean 
between the bid and asked prices. Non- 
listed securities are valued either by tak- 
ing the mean between the most recent bid 
and asked prices, or by quotations obtained 
from a broker as of the valuation date. 
United States Savings Bonds, Series G, 
are valued at maturity value. We make the 
entries on the valuation date whereby the 
bonds are purchased for the Fund at par 
plus accrued interest, and the trust pur- 
chases units of participation. Any differ- 
ence between the value of the bonds and 
the cost of the units purchased is adjusted 
by a cash payment. Then a few days after 
the valuation date, we forward the Series 
G bonds to the Federal Reserve Bank for 
reissue into the name of the Bank as Trust- 
ee for the Common Trust Fund. 


3. Our accounts are kept on an accrual 
basis. We have two people compute the 
accruals by the use of two or more separ- 
ate sources of information, and then our 
Auditing Department makes a complete 
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check of all figures each valuation date, 
including the income figures. Thus, all the 
figures are checked at least three times 
before the entries are made on the books. 

4. Accounts are kept on the basis of a 
fiscal year ending the last business day of 
November. This enables us to compile com- 
plete tax information for the year and give 
it to the Tax Department before the year 
end, 

5. We do not issue certificates as evi- 
dence of ownership of units of participa- 
tion. 

6. We do not amortize bond premiums al- 
though our Plan authorizes us to do so. 

7. All stocks are registered in the name 
of a nominee, which is a partnership ar- 
rangement for the Common Fund securi- 
ties only. By not registering any other se- 
curities in the name of this nominee, the 
work of our Accounting Department is 
simplified in allocating dividends and keep- 
ing of records with respect to the securi- 
ties so registered. 

8. Any security which may become an 
unlawful investment may (1) be segrega- 
ted and administered for the benefit of all 
participating accounts, or (2) be sold. We 
have had no problem in this respect. Ac- 
cording to the best opinions we have been 
able to obtain, the passing of a dividend 
on a common stock would not make the se- 
curity an unlawful investment in this state 
until the security is generally disqualified 
for trust acquisition. 


PARTICIPATING ACCOUNTS 


N determining whether a trust account 

is eligible to purchase units of participa- 
tion in the Common Fund, we prepare a 
detailed work sheet on each trust which 
gives a summary of all provisions of the 
trust instrument, including investment 
powers; termination of trust; special pro- 
visions relative to treatment of stock divi- 
dends, amortization of bond premiums, etc. ; 
data as to income beneficiaries and their 
needs; data as to other trusts created by 
the same trustor; and sufficient information 
to show whether the trust is bona-fide. Our 
conclusion, after studying the regulations, 
rulings and other available information, is 
that a revocable living trust can qualify 
as a bona fide trust under the regulations 
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if the trust instrument provides for dis- 
position of the assets after death to any 
person or persons and not to the Trustor’s 
own estate. (See item at end of this article 
on ruling as to limitation on participation.) 


After we determine that a trust is eli- 
gible to participate in the Fund in every 
respect, we analyze the account from the 
standpoint of whether an investment in 
the Fund would be practical or advisable. 
We give consideration to such points as 
capital gains or losses, brokerage commis- 
sions involved in liquidating securities, rel- 
ative position of the investments held, 
principal requirements of the trust at the 
present and in the future, and many other 
factors. 


SATISFACTORY RESULTS 


E are well pleased in every respect 
with the operaton of our Fund. The 


mechanics of operating it are relatively 
simple, once set up and functioning, and 
at the present time the primary work and 
responsibility is handling the investments. 
Two people can handle the work involved 
in revaluing the Fund and distributing the 
income by devoting three or four days to 
the work each valuation date, but the work 
involved in constantly supervising 40 or 
50 corporations is of great importance. Our 
experience indicates that the Investment 
Department maintained by any well 
equipped Trust Department can handle the 
work without difficulty. 


We are not in a position to say as yet 
that we have cut operating expenses by 
operation of our Common Fund. Our staff 
has not changed, and therefore our ex- 
penses are the same. We do believe that 
there will be a saving in the future, how- 
ever, because with our present organization 
and by use of the Common Trust Fund, we 
can handle substantially more business 
in the future without additional help. 


We provide our trust accounts with 
better service by giving our small trusts 
the same investment opportunities previ- 
ously enjoyed by only the larger ones. We 
have increased the yield on accounts hold- 
ing units of participation in our Fund up 
to 1.25%, and by diversifying the invest- 
ments we feel that there is very little, if 
any, additional risk involved. 
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CALIFORNIA 


Los Angeles—Ray M. Bartee has been elect- 
ed a vice president of SECURITY-FIRST NATION- 
AL BANK, having formerly been assistant trust 
officer. 


Oakland—AMERICAN TrRusT Co. of San Fran- 
cisco has promoted Glendon A. Waudhaugh to 
assistant trust officer, and Charles Wuesthoff 
to assistant secretary in the trust department 
at this branch. 


DELAWARE 


Wilmington — 
George P. Ed- 
monds was elected 
president of WIL- 
MINGTON TRUST 
Co. to succeed the 
late Elwyn 
Evans. Mr. Ed- 
monds resigned as 
president of Bond 
Crown & Cork 
Co., a subsidiary 
of Continen- 
tal Can Co., to 
devote all time to 
the bank. A di- 
rector of the trust 
company and member of its executive commit- 
tee since 1948, Mr. Edmonds is a director of 
United States Rubber Co. as well as a member 
of its finance committee. 





GEORGE P. EDMONDS 


GEORGIA 


Atlanta, Augusta & La Grange—Harvey Hill 
has been elected a trust officer of CITIZENS & 
SoUTHERN NATIONAL BANK at the Atlanta of- 
fice; James Sartor, elected to the newly created 
office of first vice president to assist President 
Mills B. Lane, Jr., in administrative work. In 
Augusta, Mr. Sartor will be replaced by Pierce 
G. Blitch, formerly president of the CITIZENS 
& SOUTHERN BANK of LaGrange. 





ILLINOIS 





Chicago—Kenneth E. Rice, senior vice pres- 
ident of CHIcAGo TITLE & TRUST Co., will re- 
tire on December 31, but remain a director. 
Succeeding him will be Cassius A. Scranton, 
who in turn will be succeeded as vice president 
by Lyle W. Maley, in charge of the legal de- 
partment of the title division. Marcellus M. 
Oshe was appointed a vice president, and David 
D. McKay appointed chief title officer. 
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PERSONNEL CHANGES in TRUST INSTITUTIONS 












LOUISIANA 


Shreveport — At COMMERCIAL NATIONAL 
BANK, Jacob Embry was elevated to the pres- 
idency, succeeding Val H. Murrell, who is now 
president of the CONTINENTAL BANK & TRUST 
Co. 


MASSACHUSETTS 


Boston—Charles McKinnon has been pro- 
moted to assistant trust officer in the invest- 
ment trust custodian division of the trust de- 
partment of STATE STREET TRUST Co. 

Medford—William W. Smith has been elected 
president of First NATIONAL BANK, succeeding 
J. Dean Corley, resigned. 


NEW YORK 


New York—Alexander E. LaPointe has been 
elected vice president and continues in charge 
of the trust department of TITLE GUARANTEE & 
Trust Co. Mr. LaPointe joined the investment 
department of the company in 1933, and was 
successively assistant trust officer and trust 
officer. He is a graduate of the American 
Bankers Association Graduate School of Bank- 
ing. 

Schenectady—Lawrence G. Magner, president 
of SCHENECTADY TRUST Co. since 1937, has 
become chairman of the board and is succeeded 
as president by Ralph H. Rue, who formerly 
was vice president and trust officer and, since 
August, executive vice president. 


NORTH CAROLINA 


Morganton—First NATIONAL BANK elected 
James W. Knox assistant trust officer. Mr. 
Knox formerly was with Central Hanover Bank 
& Trust Co., New York, and Fulton National 
Bank, Atlanta, engaged in business develop- 
ment and bank public relations. 













MANAGEMENT POSITION WANTED 
by TRUST OFFICER 


with exceptional background in 
fiduciary law, estate planning and in- 
vestments. Broad experience as head 
of moderaté-size, growing trust de- 
partment. Replies treated in strictest 
confidence. 
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__OHIO 


Cleveland — Kenyon G. Chamberlain was 
elected a trust officer in the corporate trust 
department of CENTRAL NATIONAL BANK. Mr. 
Chamberlain has been with the bank since 
1933, first in stock transfer and accounting, and 
as administrative assistant since 1943. 

Columbus—-C. E. Willits has been advanced 
to trust officer at the HUNTINGTON NATIONAL 
BANK. 


OREGON 


Portland—First NATIONAL BANK appointed 
John N. Adams an assistant trust officer. Mr. 
Adams was connected with banks in Idaho and 
Utah prior to becoming Oregon general agent 
for Aetna Life Insurance Co. in 1925. 


PENNSYLVANIA 


Philadelphia—Orville H. Beadle was pro- 
moted from assistant trust officer to assistant 
vice president at the CORN EXCHANGE NATION- 
AL BANK & Trust Co. 

Philadelphia—On December first, James E. 
Gowen became chairman of the board and 
Geoffrey S. Smith, president, of GIRARD TRUST 
Co., while J. Malcolm Johnston became senior 
vice president. Mr. Johnston remains in charge 
of the trust department, and takes over super- 
vision of the banking department as well. Mr. 
Gowen, president since 1939, will continue to 
take an active part in the management of the 
bank. Mr. Smith is a member of the law firm 
of Barns, Dechert, Price, Smith & Clark, coun- 
sel for Girard Trust, and is the son of the late 
Edward B. Smith, who founded the investment 
banking house of Smith Barney & Co. 


Courtesy of The Girard Columns 


James E. Gowen 


Geoffrey S. Smith J. M. Johnston 
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Pittsburgh—William J. Copeland has been 
appointed assistant trust officer of PEOPLES 
BANK & Trust Co. After being admitted to the 
bar, he came to Peoples First National in 1947 
and served in the trust administration depart- 
ment until early this year, when he transferred 
to estate planning. 


VIRGINIA 


Charlottesville—NATIONAL BANK & TRUST 
Co. elected William M. Pope a trust officer. Mr. 
Pope had been with Scott & Stringfellow, Rich- 
mond investment dealers. 

Richmond—James M. Ball, Jr., and Fred W. 
Thompson retired from the First & MErR- 
CHANTS BANK under the bank’s retirement 
plan for officers and employees. Mr. Ball has 
been vice president since 1939; Mr. Thompson 
was assistant to the president in advertising 
and new business matters. 


CANADA 


Vancouver—CROwWN TRuST Co. has opened 
a branch office at 569 Howe Street, under the 
direction of Cecil A. Edwards, manager, and 
George F. MacArthur, assistant manager. 


Bank Mergers 


Bridgeport, Conn.—Directors of both banks 
have approved a merger of NORTH END BANK 
& Trust Co. and the BRIDGEPORT-CITY TRUST 
Co. Subject to approval of stockholders and 
State Bank Commissioner, the North End 
Bank would become a branch of the Bridge- 
port-City Trust Co. 


Philadelphia, Pa.—Purchase of the assets 
of the Security Bank & Trust Co., by THE 
PENNSYLVANIA Co. FOR BANKING & TRUSTS, 
has been unanimously approved. All of Secur- 
ity’s officers and employees will be taken into 
the organization of the Pennsylvania Company. 


Providence, R. I.—Plans are under way for 
the purchase of National Bank of Commerce 
& Trust Co., by RHODE ISLAND HOSPITAL 
Trust Co., whereby the former will become 
a branch office of the latter. 


Charleston, West Va.—KANAWHA VALLEY 
BANK merger (reported last month at page 
452) has been completed. Officers devoting 
full time to trust work are: E. E. Thomas, 
vice president and trust officer; M. D. Carrico, 
assistant vice president; J. A. Beheler, assist- 
ant secretary. Those devoting part time to 
trust work are: John L. Dickinson, president; 
Hayes Picklesimer, executive vice president; 
Virgil W. O’Dell, vice president, cashier, sec- 
retary and treasurer; and R. E. Plott, vice 
president. 
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Trust Institution Briefs 


Tucson, Ariz.—J. M. Sawtelle, trust officer 
of SOUTHERN ARIZONA BANK & TRUST CO., was 
elected state vice president of the trust division 
of the American Bankers Assn. 


Los Angeles, Cal.—J. T. Matushek, assistant 
secretary, CALIFORNIA TRUST Co., was recently 
elected chairman of the Los Angeles Stock 
Transfer Assn. 


Lexington, Ky.—H. L. Austin, vice president 
of SECURITY TRUST Co., has been elected state 
vice president of the trust division of the 
American Bankers Assn. 


Lincoln, Neb.—Howard Hadley, vice pres- 
ident and trust officer of CONTINENTAL NATION- 
AL. BANK, has become state vice president of the 
trust division of the American Bankers Assn. 


New York, N. Y.—The Guaranty Quarter 
Century Club, honorary organization of em- 
ployees, officers and directors of GUARANTY 
Trust Co. who have served the Company for 
25 or more years, held its annual dinner and re- 
union November 5, with 600 members attend- 
ing. The club, which recently inducted its 
thousandth member, includes in its roster more 
than one-fifth of the bank’s entire staff. Cecil 
C. Lescher was elected president for the forth- 
coming year, succeeding Russell E. Weaver. 


Milwaukee, Wis.—J. C. Moser, received a 
gold watch in recognition of 40 years’ service 
with MARSHALL & ILSLEY BANK at the bank’s 
annual banquet November 18. Mr. Moser start- 
ed as an assistant bookkeeper, and has been 
vice president and trust officer since 1930. 


New York Trust Committee Chairmen 


COMMITTEE CHAIRMANSHIPS for the Trust Di- 
vision of the New York Bankers Association 
have been announced by Division Chairman 
Aurie I. Johnson. These are: 

Trust Investment Study: Bascom H. Tor- 
rance, vice president, City Bank Farmers 
Trust Co., New York City, 

Trust Operations: William T. Haynes, vice 
president and secretary, Marine Midland 
Group, Inc., Buffalo, 

Trust and Estate Law: Herbert A. Jones, 
vice president, National Commercial Bank & 
Trust Co., Albany, 

Common Trust Funds: Baldwin Maull, vice 
president, Mari» 2 Midland Trust Co., New 
York City. 

Trust Business Development (a new com- 
mittee): Paul Campbell, assistant vice pres- 
ident, United States Trust Company, New 
York City. 
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Fiduciary Association Elections 


Corporate Fiduciaries. Assn. of Maine: Pres- 
ident: Erwin W. Anderson, Merchants Na- 
tional Bank of Bangor; Vice President: Shel- 
don F. Goldthwait, Bar Harbor Banking & 
Trust Co.; Secretary-Treasurer (reelected) : 
Alden H. Sawyer, National Bank of Com- 
merce of Portland. 

Mississippi Bankers Assn., Trust Division: 
President: Buford Yerger, Commercial Bank 
& Trust Co., Jackson; Vice President: Sam C. 
Caldwell, Bank of Hazlehurst; Secretary: 
Leigh Watkins, Jr., P. O. Box 37, Jackson. 

Corporate Fiduciaries Assn. of St. Joseph 
(Mo.): President: R. B. Orr, First Trust Co.; 
Vice President: P. R. Lacalli, Missouri Valley 
Trust Co.; Secretary-Treasurer: F. T. Burri, 
Tootle-Lacy National Bank. 

Ohio Fiduciaries Assn.: President: D. W. 
Putnam, City National Bank & Trust Co., 
Columbus. 

Corporate Fiduciaries Assn. of Wisconsin: 
President: W. F. Schlundt, Security National 
Bank, Sheboygan; Vice President: Sherburn 
M. Driessen, Marshall & Ilsley Bank, Milwau- 
kee; Secretary-Treasurer: Clarence Lam- 
brecht, First National Bank, Oshkosh. 


In Memoriam 


JOHN A. LARKIN, chairman of the board of 
FULTON TRUST Co., New York, and vice chair- 
man of Celanese Corporation of America. 


PHILIP LIVINGSTON, vice president and trust 
officer of SECURITY TRUST Co., Miami, Fla. 

A. DELBERT SMITH, assistant cashier and as- 
sistant trust officer of ZION’s SAVINGS BANK & 
Trust Co., Salt Lake City. 


WILEY R. REYNOLDS, chairman and president 
of the First NATIONAL BANK of Palm Beach, 
and honorary chairman of First National Bank 
of Miami. 
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HE Committee on Decedents’ Estate 
< pate of the joint State Government 
Commission of the Pennsylvania General 
Assembly is preparing for submission to 
the 1948 session of the Legislature drafts of 
new laws to be known as the “Fiduciaries 
Act of 1949,” the “Orphans’ Court Act of 
1949” and the “Register of Wills Act of 
1949.” These acts will supplant acts of the 
same names adopted in 1917. The proposed 
acts are a continuation of the program be- 
gun in 1945 for the revision of the statutes 
relating to decedents’ estates and other fi- 
duciary relationships. The Committee’s 
Wills Act, Intestate Act, Estates Act, and 
Principal and Income Act were adopted in 
1947 and became effective January 1, 1948. 


The proposed act not only brings up to 
date the desirable provisions of the old 
Fiduciaries Act, but also collects in one 
place various relevant acts that were not 
included in the old Fiduciaries Act. 


The most extensive change proposed by 
the Committee is the bringing of real 
estate into the administration of all dece- 
dent’s estates. While it is stated that title 
to real property vests in the heirs and 
devisees at decedent’s death, the real estate 
within the Commonwealth is_ includible 
in the inventory (and, therefore, in the ac- 
counting before the Orphans’ Court), and 
the personal representative, whether exec- 
utor or administrator, is given the same 
power of sale over real estate not specific- 
ally devised that is inherently vested in the 
personal representative with respect to 
personal estate. A sale made under the 
power is clear of the lien of debts and of 
the liabilities incident to the administration 
and distribution of the estate. Court ap- 
proval is required to divest other liens. The 
right of the parties in interest to restrain 
such sale is stated. 

The personal representative is also au- 
thorized to take possession of all real estate 
and collect the rents until it is sold or 
distributed, provided the occupancy of an 
heir or devisee is not disturbed or rent 
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demanded of him without leave of court, 
and provided further that for cause shown, 
any distributee may demand distribution 
of his share of the real estate prior to final 
distribution. Finally, distribution of the 
real estate is decreed and awarded in the 
same manner as has always prevailed for 
personal estate, with provision made for 
recording the decree and for establishing 
title in the heir or devisee in the absence 
of a formal administration. 


OTHER CHANGES 


THER substantial changes are the 
() streamtining of procedure for the dis- 
position of estates of $1,000 and under. 
The widow’s and children’s exemption is 
increased from $500 to $750, and is made 
available also to husbands, and, therefore. 
is given a new name. “Family Allowance.” 
Many of the powers given to executors in 
wills are vested in the personal representa- 
tive by this act, such as, powers to carry 
liability insurance, to continue and incor- 
porate a decedent’s business, to invest funds, 
to give proxies, and powers of attorney 
for ministerial acts, and to accept deeds in 
lieu of foreclosure. Procedures are provided 
to resolve disagreements between or among 
personal representatives. The automatic 
extension of the lien of judgments on real 
estate at death is reduced from 5 years to 
one year. 

The order of abatement of legacies and 
devises is clarified by a specific table in 
which the distinction between real and per- 
sonal property is eliminated. The order of 
payment of claims is altered somewhat, 
and more clearly specified than heretofore. 

The rate of interest on legacies is re- 
duced to 3 per cent, and the distinction be- 
tween legacies to certain relatives and 


others for the purpose of computing inter- - 
est is abolished. Interest begins a year 
from death on an outright pecuniary legacy, 
while legacies in trust and specific and 
demonstrative legacies bear interest from 
the date of death. 
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NOTES ON CURRENT LITERATURE 


Books 


The Federal Income Tax — A Guide to 
the Law 


JOYCE STANLEY & RICHARD KILCULLAN. The 
Tax Club Press, New York. 344 pp. $6. 


Each income tax section of the Internal 
Revenue Code is discussed in this convenient 
volume in the order of appearance in the 
Code. The authors have made excellent progress 
in the direction of putting the mass of in- 
come tax material into understandable lan- 
guage. 7 

Those provisions affecting decedents, trusts 
and estates, Sections 126 through 171, are 
dealt with in one complete chapter. Included 
are such topics as income of decedents, estates 
in the process of administration, income cur- 
rently distributable, “sixty-five day” and 
“twelve month” rules, employees’ trusts and 
Clifford trusts. The book should be exceed- 
ingly helpful not only to those getting ac- 
quainted with the law but also those seeking 
quick reference to pertinent sections with dis- 
cussion. 


New Tax Approaches in Life Underwriting 


SAMUEL J. FOOSANER. The Sentinel Press, New- 

ark. 128 pp. $2. 

This small but valuable book is divided into 
five chapters. They deal with New Tax Ap- 
proaches in Life Underwriting, Underlying 
Tax Law, Tax Approaches, of which there are 
sixteen, Questions and Answers and Articles. 
The material has been brought up to date with 
a consideration of the law as amended on July 
1, 1948. 


Theory and Practice of Estate Planning 


RENE A. WORMSER. Callaghan and Co., Chicago. 
194 pp. $5. 


This book addressed to lawyers primarily 
may be used by other technicians in the field 
of estate planning. Rather than use the text 
book approach the author has retained the 
lecture form in applying and altering the 
several lectures which make up the book. 


1949 U. S. Master Tax Guide 


Commerce Clearing House, Inc., Chicago. 383 pp. $3. 


The annual Guide is intended primarily for 
use in preparing final returns of tax on 1948 
income to be filed in 1949. It can be used in 
formulating 1949 tax policies with the under- 
standing that it should be read with 1949 
changes in law, regulations and decisions in 
mind. 
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ARTICLES 


Will Clauses and the Marital Deduction 


SYDNEY A. GUTKIN and DAVID BECK. Taxes, 
November. 


Because of the possible fluctuations which 
may take place in the value of property used 
to determine the marital deduction, many 
drafters of wills are turning their thoughts to 
the use of formulae. Since the phrase “adjusted 
gross estate” may have different meanings in 
the State courts when construing the will as to 
matters other than the Federal tax, the authors 
set forth a clause which is designed to obtain 
a greater degree of certainty. 


Are You Missing Trust Business — Part II 
ALBERT JOURNEAY, Banking, November. 


Interviews with various lawyers in Rockford, 
[ll., show that the younger attorneys accept 
trust institutions while the older ones hold 
many reservations. This second and concluding 
article (see Nov. p. 457) sets forth probate 
figures as to the size of estates administered, 
probable future business, and how, since trust 
institutions have sold only 13.4% of the total 


volume of business, the field is only barely 
touched. 


The New Marital Deduction and Insurance 
and Annuity Contracts 


ROBERT J. LAWTHERS. Taxes, November. 


Supporting the new tax law as not badly 
drafted and not incomprehensible, the author 
submits that a wise and cautious man can 
decide what it provides with only minor areas 
of uncertainty. He then goes on to treat each 
of the new provisions relating to insurance and 
annuity contracts. 


Revival of a Revoked Will 


New York Law Journal, Nov. 22, 23, 24. 


The methods of revival of a revoked will as 
provided in Decedent Estate Law section 41, 
as well as the opinions of the various cases 
which have touched upon the subject, are cov- 
ered in this review of the present status of the 
law in New York. 


Pension Plans Must Be Sold 
FRANKLIN C. MORSS, Jr. Point of View, November. 


Money spent on company pension plans will 
be partially wasted unless the plan is pro- 
moted, especially in those cases where contri- 
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butions have to be made by the employees. A 
three-point program is usually necessary. 
There should be a basic booklet introducing and 
describing the plan, individual interviews with 
each prospective member of the plan and a 
continuous effort to keep the plan alive in the 
minds of the employees. The booklet should be 
written from the labor relations viewpoint. 
Personal interviews can bring the employee 
to recognize how important the benefits of the 
plan are for him and his family. The booklet 
should be kept up to date and annual individual 
interviews should be arranged. 


Deductions — Income or Estate? 
MICHAEL D. BACHRACH. Taxes, September. 


An examination of Sections 23(e), 23(w) 
and 162(e) will show that there are certain 
expenses and losses which may be taken as a 
deduction from the income or estate tax. In 
some cases a choice may be made between an 
immediate saving of estate tax or a potential 
but uncertain larger savings in income tax. 
Deductions should be claimed on the income 
tax return of the decedent where no federal 
estate tax return is filed, the net estate is be- 
low $60,000, the estate is insolvent or the in- 
come tax bracket of the estate is higher than 
the estate tax bracket. 
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Settling Estates 
J. GORDON LEAHY. Life Association News, Novem- 


ber. 

Complications may turn up which will pre- 
vent the settling of estates for many years, 
as exemplified by one estate which after six 
years had not made distributions. The size of 
the decedent’s business will often affect the 
period of administration because of unavail- 
ability of sufficient cash to purchase it out- 
right. Many of the problems can find their solu- 
tion in life insurance. 


Capital Gains Questions 


“CAPITAL GAINS” is the title of an eight page 
pamphlet prepared by the Tax and Investment 
Division of the Provident Trust Company of 
Philadelphia for use within the Company. Ad- 
ditional copies are available in the hope that 
the discussion may clarify some common mis- 
understandings with respect to the long term 
capital gains tax. Through the use of a table 
it is possible to determine the amount of gain 
realized after the tax and how the tax rate 
may be less than one day’s price change in the 
market. 


INCOME TAX 


A GUIDE TO THE LAW 


By JOYCE STANLEY and RICHARD KILCULLEN 
‘With a Preface by RANDOLPH E. PAUL 


A new, clear, short text explaining in only 324 pages the most important provisions 


and problems of income tax law. Written by two members of the New York Bar 
for lawyers, accountants, trust officers, and corporate executives. 


Mr. J. P. WENCHEL, formerly Chief Counsel of the Bureau of Internal Revenue, 

in his review of the book in the Tax Law Review, says: 
“... The book here under review enables one to learn much by going 
through little ... Mrs. Stanley and Mr. Kilcullen have managed ... to 
encompass in 324 pages of very readable style an explanation in layman’s 
language of a complicated subject free from words of art ... The book 
should be useful to many types of readers . .. The book is replete with 
factual examples, easily understandable, which illustrate clearly some of 
the problems arising tax-wise with respect to ordinary run-of-the-mill com- 
mercial transactions .. . In fine, it is a fascinating little book that, unlike 
most works of this sort, accomplishes what it sets out to do. In my opinion, 
the book is definitely a “must” for any lawyer’s library.” 


Order from The Tax Club Press Price: $6.00 


822 Madison Avenue Copy sent on approval 
New York 21, N. Y. at your request. 
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CURRENT FEDERAL 


TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


INCOME TAX 


Basis for gain or loss — estate tax value 
not binding. Executor valued decedent’s half- 
interest in real property at $353,000 for 
estate tax purposes, and paid a tax on that 
basis. Upon learning that a much lower val- 
uation had been placed on another fractional 
interest in the same property, about a year 
and a half before, the executor filed a protest 
based on lowering valuation to about $249,000 
and obtained a refund. In 1944, the estate sold 
the one-half interest in the property and used 
$353,000 as a basis for determining the gain. 
Commissioner reduced the basis to $249,000 
and assessed a deficiency. 


HELD: Commissioner overruled. Basis to be 
used in determining gain was $353,000. Where 
property is transmitted at death, the basis for 
determining gain or loss is the fair market 
value at the date of death. From testimony 
offered through opinions of experts, etc., it is 
shown that the fair market value at date of 
death was $353,000. The value in the estate 
tax return only raises a prima facie presump- 
tion of fact and is rebuttable by convincing 
evidence. Devereaux Estate v. Comm., 7 TCM., 
Oct. 18. 


Community property income taxable to es- 
tate during administration. Decedent died dom- 
iciled in Texas, where all property owned by 
her and her husband was held in community. 
During period of administration, one half of 
net income from the entire community property 
was reported as income of the estate and an 
income tax paid thereon. Commissioner deter- 
mined that entire income from the community 
property was taxable to the estate, and as- 
sessed deficiency. 


HELD: Commissioner sustained. Court has 
ruled in Barbour v. Comm., 89 Fed. (2d) 474, 
that under Texas law, income received by a 
fiduciary while administering the entire com- 
munity property is not received by or taxable 
to the surviving member of the community, but 
must all be returned as income of estate by 
fiduciary. Estate of Blackburn v. Comm., 11 
T.C. No. 74, Oct. 14. 
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and Practising Law Institute 


Deduction for distribution to foreign char- 
ities. Decedent, a resident of Canada, owned 
real property in United States. Her will direct- 
ed that after the payment of annuities to five 
Canadian residents, the income from the estate 
was to be paid to four charitable institutions in 
Canada. Ancillary administrator appointed for 
United States property took a deduction on the 
fiduciary return for the entire net income of 
$13,675 as constituting contributions to be 
used exclusively for charitable purposes and as 
income currently distributable, under Sections 
162(a) and (b) of the Code respectively. Com- 
missioner disallowed it in its entirety. 


HELD: Deduction allowed for charitable 
contributions and for amount paid to one an- 
nuitant and disallowed as to other four. Sec- 
tion 162(a) allows a deduction to a trust for 
contributions authorized by Section 23(0), to 
wit, contributions made to charitable organiza- 
tions created in the United States, “or to be 
used exclusively for religious, charitable, scien- 
tific, literary or educational purposes.” Since 
the contributions were “to be used exclusively” 
for charitable purposes, a deduction should be 
allowed. The amount paid to one annuitant 
was deductible since it was not for services 
rendered and thus was subject to United 
States’ income tax. The payments made to the 
remaining four annuitants were made in con- 
sideration of services rendered and as such 
were exempt from United States’ income tax 
under Canadian Treaty, hence not deductible 
as income currently distributable. Estate of 
Tait v. Comm., 11 T.C., No. 89, Oct. 29. 


ESTATE TAX 


One gift made in contemplation of death, 
others not. Six years before his death, when 
decedent was 76 years old, and apparently in 
good health, he created four trusts constituting 
about half of his entire estate, in favor of his 
wife, son, and two daughters respectively. 
Simultaneously he executed a new will creating 
a testamentary trust leaving the residue of his 
estate to his wife and children under substan- 
tially the same conditions as those contained 
in inter-vivos trusts. For years before trusts 





were created, all three of children were primar- 
ily dependent upon decedent, and he had con- 
sistently provided for them in substantial 
amounts. His declared purpose for establishing 
trusts for children was to provide each of 
them with a steady income equal to and in 
lieu of his former annual contributions. The 
children and even the lawyer who drew the 
trust agreement were so informed. After trusts 
were created, decedent made relatively few 
gifts to his children for their support. Com- 
missioner determined that all four of the trans- 
fers made in trust should be included in the 
gross estate for Federal estate tax purposes, 
on theory that they were made in contempla- 
tion of death, “or in lieu of disposition by his 
last will and testament.” 

HELD: Trust for wife held created in con- 
templation of death; trusts for son and two 
daughters held not in contemplation of death. 
The dominiating motive behind children’s 
trusts was one associated with life rather than 
with death. A similar motive was not shown 
insofar as the wife’s trust was concerned. 
Estate of O’Neal v. Comm., CCA-5, Oct. 26, 
aff’g. 6 T.C.M. 


Transfer of trust for incompetent, held in 
contemplation of death. Decedent, about three 
years before his death, age 81, transferred 
property to a trust for the benefit of an in- 
competent son. Trustee was to distribute such 
amount of income necessary for the son’s rea- 
sonable needs during his life, and to accumu- 
late all undistributed income. Upon death of 
son, trust was either to terminate and the 
principal distributed to surviving sisters of 
beneficiary or divided into equal parts and 
held in trust for the surviving sisters. Com- 
missioner determined transfer to trust was 
made in contemplation of death. 

Case came before Tax Court for second time 
on rehearing where testimony was stressed 
to the effect that decedent had suffered losses 
in six “commodities” transactions just prior 
to creating trust. It was argued that decedent 
was fearful further losses might occur, and in 
order to provide for the maintenance and sup- 
port of son, regardless of what happened in 
the future to his own financial resources, de- 
cedent was impelled to remove a certain part 
of his assets from the hazards of such losses. 


HELD: Commissioner sustained. The dom- 
inant motive was to provide for son after 
decedent’s death and that, therefore, inter- 
vivos trust was created in lieu of a testa- 
mentary disposition. Frizzell Estate v. Comm., 
11 T.C. No.-69, Sept. 30. 


Pension payable to widow not part of de- 
cedent’s estate where right not vested. At time 
of death in December 1944, decedent was vice 
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president of Bank where he had been employed 
forty years. During that time, he had contri- 
buted 3% of his salary, totaling $14,893 to a 
pension plan in operation at bank. During the 
same period bank contributed amount far in 
excess of that of employees. From January 1, 
1945, decedent’s widow received pension pay- 
ments at rate of approximately $6,000 per 
year. 

Pension plan provided that, as general rule, 
no pension should be granted unless employee 
had completed fifteen years service and attain- 
ed age of sixty years. Decedent had served fif- 
teen years but died before reaching sixty and 
was not entitled to a pension, at time of death, 
under any provision of the plan. Commissioner 
determined that the commuted value of the pen- 
sion payable to the widow, or about $69,000 was 
includible in decedent’s estate. 

HELD: Decedent’s gross estate shall in- 
clude only an amount equal to the decedent’s 
contributions, computed semi-annually. Pen- 
sion granted to widow was not by virtue of 
any vested right, but rather a result of a vol- 
untary gesture discretionarily exercised by 
bank under the plan. Estate of Stake v. Comm., 
11 T.C. No. 98, Nov. 8. 


Valuation of notes of insolvent maker. 
Among the assets of decedent’s estate at time 
of death were two unsecured demand notes. of 
an aggregate amount of $56,000, and five de- 
mand notes on which $12,893 was due at date 
of death, and which were secured by 10 shares 
of Eastman Kodak stock having a valve of 
$6,850. The $56,000 notes were reported in 
Federal Estate Tax return at $13,436, that 
being the stipulated net worth of the maker 
at date of death. The others were reported at 
$6,850, the market value of the collateral. The 
makers of these notes were all insolvent at 
date of death. However, under decedent’s will, 
each was entitled to one-sixth of the residuary 
estate, or about $60,000. Because of this, Com- 
missioner included the notes in the estate at 
their face value. 

HELD: Value reported by executor correct. 
The estate tax is imposed on the privilege of 
transferring property by a decedent at death, 
measured by the value of the interest trans- 
ferred or which ceases at death. At time of 
decedent’s death, his interest in the notes had 
a value not more than the value of the collat- 
eral plus the net worth of the makers, for that 
was the interest that ceased at his death. 
Harper v. Comm., 11 T.C. No. 86, Oct. 29. 


Citizen of Puerto Rico not citizen of United 
States for estate tax purposes. Decedent, a 
citizen of the United States, some years prior 
to his death, moved to Puerto Rico, acquired 
citizenship there, and was domiciled there at 
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date of his death. Commissioner determined 
that decedent was a citizen of the United 
States and subject to the Estate Tax under 
Section 802 of the Code. 

HELD: Decedent not a citizen of the United 
States. Prior to Revenue Act of 1934, Estate 
Tax law applied only to “residents” of the 
United States, and persons domiciled in Puerto 
Rico were not regarded as residents of the 
United States. The 1934 Revenue Act merely 
added the word “citizens” in from of word 
“residents.” This was not sufficient to render 
the estate of a citizen of Puerto Rico subject 
to Federal Estate Tax. Smallwood Estate, 11 
T.C. No. 90, Nov. 1. 


Stock certificate endorsed in blank not part 
of decedent’s estate. Included among papers of 
decedent was a certificate for six shares of du 
Pont stock. Certificate was in name of de- 
cedent’s wife and endorsed in blank by her. 

HELD: Stock not part of decedent’s estate. 
Widow testified that the stock was purchased 
by her from her personal savings and was 
endorsed by her and used as collateral for the 
purchase of other stock. When other stock was 
sold, du Pont stock was returned. Her testi- 
mony was supported by certain documentary 
evidence which satisfied Court that stock be- 
longed to her and not to decedent. Leoni Estate 
v. Comm., 7 T.C.M., Oct. 20. 


GIFT TAx 


Delinquency penalty due where return pre- 
pared but filed late. On March 15, and again 
on April 15, 1943, taxpayer gave his wife cer- 
tain shares of stock in a corporation controlled 
by him. A gift tax return was prepared by the 
taxpayer’s secretary before due date for filing, 
but was not executed by the taxpayer until 
July 5, 1944. Return was supposed to have been 
transmitted to counsel for approval but in- 
stead found its way into the taxpayer’s per- 
sonal file. Because of late filing, Commissioner 
assessed the delinquency penalty. 

HELD: Penalty sustained. Internal Revenue 
Code provides for penalty of 25% of the tax 
due for failure to file a return within the time 
required unless it is shown that failure to file 
was due to a reasonable cause and not to wilful 
neglect. Taxpayer argued return had been pre- 
pared, but because of his absence from town 
most of the time during spring of 1944, it was 
not until July that he discovered return had 
not been filed. Neither demands of business on 
his time, nor mistaken impression that return 
had been filed could be recognized as a reason- 
able cause for failure to file. Fact that such 
tax had not been paid by him should have made 
him aware of fact that return had not been 
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filed. Burden of filing returns cannot be avoided 
by placing the responsibility upon an agent. 
Rheinhold v. Comm., 7 T.C.M., Sept. 30. 


Partnership interest transferred subject to 
gift tax. Taxpayer had been conducting con- 
tracting business in partnership with another 
individual. On January 1, 1943 both made the 
agreements with wives whereby latter became 
equal partners. No bill of sale was executed, but 
appropriate entries were made on books to 
reflect the change. Taxpayer filed gift tax re- 
turn reporting gift of a one-fourth interest, 
and paid tax. In March, 1945, decided to dis- 
continue partnership with wives, and entries on 
books previously made were reversed. When 
Commissioner increased value of gift, taxpayer 
contended that the intended gift was never 
consummated. 

HELD: Commissioner sustained. Court held 
that gift had been made January 1, 1943 to 
wife, who actually retained it until the spring 
of 1945, when it was returned to taxpayer. Fol- 
lowed Robert A. Faesy, 1 BTA 350, where it 
was held that entry on partnership books of a 
division of capital by one partner in favor of 
another partner constituted a gift from the 
former to latter. Lippert v. Comm., 11 T.C. No. 
95. Nov. 4, 1948. 
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Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

ILLINOIS: R. J. Frankenstein, Jr—McDermott, Will & Emery, Chicago 
MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
NEBRASKA: Frank D. Williams—Cline, Williams & Wright, Lincoln 

NEW JERSEY: Samuel J. Foosaner—Counsellor-at-Law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-Law, New York City 
PENN.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 
WASHINGTON: Charles T. Donworth—Donworth, Donworth & Smith, Seattle 


The complete roster of contributing legal editors appears in January and July. 


CLaImMs — Widow who Pays Policy Loan 
Is Subrogated to Rights in Pledged Polli- 
cies 

New York—Surrogate’s Court, Monroe County 
Matter of Van Hoesen, 81 N.Y.S. (2nd) 392. 


Testator pledged as collateral for a note 
which he gave to a bank a policy of insurance 
on his life in which his wife was named bene- 
ficiary. To secure two other notes, payable to 
the executor-bank, the testator pledged four 
other similar policies as well as stock of a 
closed corporation. The widow used part of the 
proceeds of unpledged policies to pay the three 
notes, because she preferred the terms of the 
five pledged policies and wished to have their 
proceeds intact. The policies pledged to secure 
the two notes to the executor-bank were insuf- 
ficient to discharge the notes. Her action also 
saved the stock from being sold and the estate 
received substantial dividends thereon. The 
widow claimed to be subrogated to the rights 
of the two banks because she paid the notes to 
save the security. 

HELD: The widow may recover from the 
estate the amounts which she paid to discharge 
the notes, with interest not to exceed the rate 
of total interest and dividends earned by the 
estate during the period of administration. 
She was not a volunteer in paying the debts. 
Had the testator borrowed from the insurance 
companies directly the interest of the widow 
as beneficiary would automatically have been 
reduced by the extent of the loans. (Wagner 
v. Thieriot, supra, 203 App. Div. 757, 197 
N.Y.S. 560, affi’d 236 N.Y. 588, 142 N.E. 295; 
Matter of Hayes, 252 N.Y. 148, 169 N.E. 120.) 
It hardly seems right that a different result 
should be reached when the insured, in order 
to get a better loan in amount or rate of inter- 
est or both, borrows from a bank. 
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NOTE: This problem has been before the 
Surrogates’ Association of the State of New 
York which has recommended that legislation 
be enacted similar to that contained in section 
20 of the Decedent Estate Law and section 250 
of the Real Property Law to correct this sit- 
uation, but as yet no such enactment has been 
made. (These sections provide in substance that 
when there is a bequest or devise of property 
which is subject to lien indebtedness the leg- 
atee or devisee takes only the equity unless 
the testator indicates a contrary intent.) 


DISTRIBUTION — All Male Heirs of Tes- 
tators Take as Substituted Remainder- 
men 


Nebraska—Supreme Court 
Brandeis v. Brandeis, 34 N. W. (2d) 159. 


In 1911, testator made a will, leaving a life 
estate in certain stock to his widow, and “at 
her death said stock shall pass to and vest ab- 
solutely in my brothers Arthur D. Brandeis 
and Emil Brandeis in equal proportions. Should 
either of my said brothers die during the’ life- 
time of my wife his lawful male héirs shall 
take his share.” 

Emil died, without issue, in 1911; testator 
in 1912; and Arthur in 1916, leaving a son 
who survived testator’s widow and who denied 
that the other three male heirs of testator who 
survived the widow took any part of the 
share given to Emil. 

HELD: Emil’s share should be divided 
among the four male heirs of testator living 
at the death of the life tenant, as substituted 
testamentary remaindermen. There is a pre- 
sumption that one who makes a will does not 
intend any of his property to be divided as 
though he died intestate. The law favors the 
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early vesting of estates, and a remainder will 
be declared a vested one unless a contrary in- 
tent of the testator is apparent from the will. 
In the construction of a will whose terms are 
unambiguous, the intent of testator appearing 
from the words used in their general, literal, 
natural and grammatical sense is to be ac- 
cepted. Testator did not use the term “heirs” 
in a technical sense but with the purpose and 
intention of indicating those of a particular 
class closest in blood relation to the named 
beneficiary if such beneficiary died prior to the 
widow.” 


REVOCATION — Destruction of Will by 
Person Other Than Decedent Not Valid 


New York—Surrogate’s Court, Queens County 
Matter of Hargett, N. Y. L. J., Nov. 12. 


The testator bequeathed his entire estate 
to his sister who was the proponent in this 
contested probate proceeding. Evidence was 
presented by the contestants, without objection, 
that the proponent admitted that she destroyed 
the will in the decedent’s lifetime without his 
knowledge or consent and that the decedent be- 
came aware of such destruction and declared 
his intention to make a new will. 


HELD: The will is admitted to probate. To 
constitute a revocation, the destruction must, 
under New York statute, be the act of “the 
testator himself” or must be done “by another 
person in his presence, by his direction and 
consent” and in the latter case the destruction 
should be proved by at least two witnesses. The 
testimony offered by the contestants did not 
meet the test of the statute. 


SPENDTHRIFT TRUST — Creditors of Trus- 
tor - Beneficiary Could Execute 


California—District Court of Appeals 
Nelson v. California Trust Co., 88 A.C.A. 11, Oct. 14. 


Bixby created a trust with defendant trust 
company in 1937. Plaintiff recovered a judg- 
ment against Bixby in 1946 and levied an exe- 
cution on the trust. In this declaratory relief 
suit, Bixby answered saying that he had cre- 
ated the trust for the purpose of conserving 
for himself as sole beneficiary the funds trans- 
ferred to the trustee and had sought to render 
them immune from the claims of his subse- 
quent creditors. Bixby joined with plaintiff 
in seeking a decree declaring the trust estate 
subject to plaintiff’s judgment. 

The trust provided that on the death of 
Bixby, who seems to have been the income 
beneficiary, the residue of the estate should 
z0 to his heirs at law according to the laws of 
suecession of the State of California then in 
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effect. The trustee’s position was that it was 
trying to protect the interests of contingent 
remaindermen. Judgment for creditor. 

HELD: Affirmed. The trust in question was 
created for Bixby’s sole benefit, and a spend- 
thrift clause was ineffectual to protect his in- 
terest. 


NOTE: The result of this case may be cor- 
rect, as Bixby admitted, in effect, that the 
conveyance was fraudulent as to subsequent 
creditors. The trust being irrevocable (this is 
the fact, though the opinion does not so state), 
the reasons given seem highly questionable 
under Gray v. Union Trust Co., 171 Cal. 637 
(1915). The trustor was not the sole benefi- 
ciary. His “heirs” would take as purchasers, 
and were remaindermen under the doctrine of 
the Gray case. 


TAXATION — Estate & Inheritance — 
Charitable Gifts Exempt from Appor- 
tionment of Estate Tax 


California—District Court of Appeals 
Security-First National Bank v. Wellslager, 88 A:C.A. 
220, Oct. 26. 

In 1938 Emma W. Whisenand created a re- 
vocable trust with plaintiff Bank providing for 
payment of income to trustor for life and as 
later amended for paying stated amounts to a 
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number of individuals including appellant 
Grimes, for certain charitable gifts in fixed 
amounts, and giving residue to two colleges 
and a church. Trustor died October 3, 1944, 
some 14 months after California Probate Code 
Sections 970 to 977 went into effect providing 
for apportionment of estate taxes where the 
will or trust does not otherwise provide, and 
for making allowances for exemptions and de- 
ductions allowed by the taxing act. From de- 
cree in declaratory relief suit holding federal 
estate tax assessable against the trust was to 
be charged against the individual (non-ex- 
empt) beneficiaries and exonerating residuary 
gift to the three charities from contribution to 
such taxes, Grimes appeals. 


HELD: Affirmed. Effect of apportionment 
statute is to place burden of tax upon bene- 
ficiaries whose gifts caused liability for it to 
be incurred, exonerating those whose gifts do 
not contribute to the tax. To apply statute to 
instant case is not to give it retroactive effect, 
since trust was revocable. Direction that taxes 
were to be paid out of principal does not 
affect the result, since it does not determine 
out of whose principal the payment was to be 
made. 


Trustee’s attorneys’ fees and expenses were 
held payable out of residue, the Court denying 
in this respect an appeal by residuary bene- 
ficiaries raising contention that these items 
should be borne pro rata by all whose interests 
could be affected by the ruling on the tax ques- 
tion. 


TAXATION — Estate & Inheritance — In- 
heritance Tax Imposed Upon Events At 
or After Death 


Minnesota—Supreme Court 
Chase v. Commissioner of Taxation, 33 N.W. 706. 


The decedent created certain living trusts 
for the benefit of her five children, providing 
that the net income should be paid to the 
designated child during the life of the donor, 
and that upon the death of the donor, the trust 
should terminate and the assets be paid over 
to the child, if then living. If the child prede- 
ceased the donor, the child’s issue were to be 
income and principal beneficiaries in place of 
the child. The trusts by their terms were ir- 
revocable. All of the children of the decedent 
survived her and at her death, the trusts ter- 
minated and the assets were distributed to the 
respective children. 

Section 291.01 of Minnesota Statutes, 1945 
provides that an inheritance tax shall be im- 
posed upon any transfer of property in trust 
when the transfer is . ... intended to take 
effect in possession or enjoyment at or after 
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such death. The Commissioner contended that 
full possession and enjoyment of principal 
did not pass to the children until the death of 
the donor, and hence were intended to take 
effect in possession or enjoyment at or after 
the donor’s death within the meaning of the 
statute. The taxpayer contended that the donor, 
having reserved nothing to herself and having 
divested herself of all right to both income and 
principal of the trust, the transfers constituted 
gifts inter vivos. The State Board of Tax Ap- 
peals upheld the taxpayers’ contentions. 


HELD: Reversed. A number of state Courts 
had upheld taxation of transfers of this kind 
as having reference to the donee’s acquisition 
of final title rather than to the act of the 
donor in divesting himself of power and con- 
trol when the transfer is made. The Federal 
decisions reached the opposite result in con- 
struing the Federal estate tax law. However, 
the Minnesota tax is imposed not because of 
what occurs at the time of the original trans- 
fer, but because the thing burdened is the right 
to receive, and because upon the death of 
donor, there was an enlargement of property 
rights received by the beneficiary. The tax is, 
therefore, imposed when the ultimate complete 
possession and enjoyment and the final vesting 
of title of the principal in the beneficiaries are 
made contingent upon or take effect at or after 
the death of the donor. 


TAXATION — Estate & Inheritance — One 
Half of Cash Surrender Value of Policy 
on Life of Decedent’s Spouse Not Sub- 
ject to Inheritance Tax 


Washington—Supreme Court 
Estate of Martha J. Knight, 131 Wash. Dec. 758. 


In Martha Knight’s estate the State claimed 
additional inheritance taxes based upon in- 
cluding in the taxable estate one-half of the 
cash surrender value of seven policies of life 
insurance on the life of Mr. Knight, naming 
his wife as beneficiary. All premiums had been 
paid entirely from community funds, and on 
Mrs. Knight’s death the policies were in full 
force, having a total cash surrender value of 
$25,847.60. 


HELD: No part of the cash surrender value 
was taxable in Mrs. Knight’s estate. The cash 
surrender value of the life insurance policies 
was not property which passed either by will 
or by the statutes of inheritance within the 
meaning of the Washington Inheritance Tax 
Statutes. The right to the proceeds of an in- 
surance policy does not spring from the death 
of the insured, but arises from the contract of 
insurance. The right to surrender a policy and 
take the cash value stands upon the same legal 
basis (the contract.of insurance) as the right 


TRUSTS and ESTATES 





to receive the proceeds of the policy. Nor is the 
cash surrender value taxable in Mrs. Knight’s 
estate under the statute which provides the 
“insurance payable upon the death of any 
person” shall be deemed a part of the estate 
for the purpose of computing the inheritance 
tax. The statute does not provide that the cash 
surrender value of insurance on the life of a 
living person shall be subject to inheritance 
tax. 


WILLS — Construction — Beneficiary’s 
Independent Income not Considered in 
Gift of Maintenance and Support 


New York—Surrogate’s Court, New York County 
Matter of Brennan, N. Y. L. J., Nov. 12. 


The testator bequeathed the residue of his es- 
tate in trust to pay the income to his wife “for 
her maintenance, care and support” and upon 
her death the principal to be paid to two 
nephews and the wife of one of them or to their 
issue. He directed his trustees to invade the 
trust principal “if in their judgment the in- 
come therefrom be insufficient to defray the 
cost of the maintenance, care and support of 
my beloved wife.” The testator did not express- 
ly state whether the trustees should take the 
widow’s private means into consideration in 
exercising their discretion to invade the prin- 
cipal for her maintenance, care and support. 

HELD: The widow’s independent income or 
other resources need not be considered by the 
trustees. In Matter of Martin, 269 N. Y. 305 at 
312, the Court of Appeals said that the ques- 
tion in this class of cases is whether the pro- 
vision constitutes an absolute gift of main- 
tenance and support which it makes a charge 
upon income and principal or whether it is a 
gift of income coupled with a power to invade 
principal in case of need. If the former, the 
beneficiary’s private resources need not be 
considered. If the latter, they must be con- 
sidered. In the instant case, the testator in- 
tended the former. 


WILLs — Construction — Gift of Income 
Becomes Gift of Fund 


Pennsylvania—Supreme Court 
Lowitz Estate, 360 Pa. 91. 


Testator gave $10,000 to his sister, Edith, 
and gave his residuary estate in trust to 
divide the earnings equally among four other 
named sisters. Edith, by her guardian, claimed 
one-fifth of the principal residue on the ground 
that testator had died intestate with respect 
to the principal. The lower court awarded the 
residue to the four sisters, free of the trust, 
and excluded Edith. 
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HELD: Affirmed. The absolute gift of the 
income to the four sisters without limitation 
and without a gift over and without active 
duties in the trustee is a gift of the fund it- 
self. Where there is no ultimate purpose of any 
kind requiring the continuance of the trust, 
except the mere payment of the income to the 
beneficiary, it will not be sustained. 


WILLs — Construction — Gift to Persons 
Individually Constitutes Vested Re- 
mainders 


Illinois—Supreme Court 
Peadro v. Peadro, 400 Ill. 482; 81 N.E. (2d) 192. 


Testator, after giving his wife a life estate, 
provided that all realty “shall be divided share 
and share alike between A, B, C and D or the 
survivor of them to be their sole and absolute 
property.” A and B predeceased the life tenant 
leaving heirs and devisees. Upon the death of 
the life tenant, C and D claimed all realty, con- 
tending that the will created contingent re- 
maindermen conditioned as to each of them 
upon his surviving the life tenant, or, in the 
alternative, created vested remainders subject 
to divestment if the remainderman predeceased 
the life tenant. Heirs and devisees of A and 
B also claimed an interest, contending the will 
took effect upon the death of the testator and 
each of the remaindermen at that time be- 
came indefeasibly seized in fee simple of a 
vested estate in remainder. Partition suit was 
filed by the latter praying for a construction 
of the will. The lower court dismissed their 
complaint. 

HELD: Reversed. The general rule is that 
where the devisees compose a class and there 
are no words of devise except a simple direc- 
tion to divide the property at a specified time, 
the gift will not vest until the time of devise. 
There is a well established exception into which 
this case falls holding that if a devise arises 
wholly out of directions to divide in the future, 
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and the division is not deferred for reasons 
personal to the devisee, but merely because the 
testator desired to appropriate the subject mat- 
ter for the benefit of another during the latter’s 
life, the devise will vest at once and the right 
of enjoyment only will be deferred. Here, also, 
the four remaindermen are mentioned in the 
will by name and not as members of a class, 
and, therefore, fall within the rule that a gift 
to persons named is a gift to them individually, 
not as a class, unless the language and struc- 
ture of the will shows that the testator did 
not intend this result. There was no such in- 
tent found here. 


WILLs — Probate — Attestation Clause is 
Prima Facie Proof of Validity of Execu- 
tion 

New York—Surrogate’s Court, Richmond County 
Matter of Hupfauer, N. Y. L. J., Nov. 3. 


One subscribing witness was uncertain as to 
whether the deceased signed the will in his 
presence. The testimony of the other witness 
was clear and convincing regarding due execu- 
tion. The special guardian for unknown heirs 
and distributees filed objections to the probate 
of the will. 

HELD: The will is admitted to probate. It 
contains an attestation clause which recites 
full compliance with Section 21 of the De- 
cedent Estate Law. Section 142 of the Surro- 
gate’s Court Act provides that in certain sit- 
uations including the case where a subscribing 
witness has forgotten the occurrence or test- 
ifies against the execution of the will, the will 
may nevertheless be established upon proof of 
the handwriting of the testator and of the sub- 
scribing witnesses and also of such other cir- 
cumstances as would be sufficient to prove the 
will upon the trial of an action. The attestation 
clause constitutes sufficient proof of “such 
other circumstances” to satisfy the statute and 
enable the probate of a will which, in the 
absence of such clause, must be denied pro- 
bate. 


WILLs — Probate — Proper Cancellation 
of Duplicate Original Will Constitutes 
Revocation 


Illinois—Supreme Court 
Estate of Holmberg, 400 Ill. 366; 81 N.E. (2d) 188. 


In 1941 testator duly executed duplicate 
wills. Retaining the carbon, she delivered the 
original to a friend for safe-keeping, with 
whom she never communicated again. Five 
years later she died. The friend duly filed the 
instrument, and a petition for its admission to 
probate was filed. A few days thereafter the 
executed carbon was found in decedent’s pocket- 
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book in her home, and was also duly filed. 
Across the face of both pages thereof she had 
written the word “Void” and her signature. 
Both the Probate Court and the Circuit Court 
on appeal refused to admit the will to probate. 


HELD: Order denying probate affirmed. 
While this is a case of first impression in IIli- 
nois, a review of the authorities establishes a 
general rule that the cancellation by a testator 
of one of two duplicate originals of his will, 
cancels and revokes the other duplicate original 
left in the custody of another. Testator’s ac- 
tions with respect to the carbon not only con- 
stituted an act of revocation by cancellation in 
accordance with statute, but were proof of her 
intent to revoke. 


WILLs — Probate — Trial Court’s Deter- 
mination of Weight of Subscribing Wit- 
nesses Testimony Final 


Illinois—Supreme Court 
Estate of Walsh, 400 Ill. 449; 81 N.E. (2d) 197. 


Decedent while in military service executed 
his will. Two of the four subscribing witnesses 
appeared and testified in the Probate Court 
that the will was properly executed and they 
believed at the time they subscribed that testa- 
tor was of sound mind when he signed. An 
appeal was taken from an order of the Probate 
Court admitting the will. At the hearing in 
the Circuit Court, a certified copy of the test- 
imony given by the subscribing witnesses was 
introduced into evidence by the proponents of 
the will, in accordance with Section 71 of the 
Illinois Probate Act. The contestants produced 
the subscribing witnesses for interrogation. 
Both testified that at the time of the execution 
of the will, and at the time that they an- 
swered the questions in Probate Court, they 
had not given any thought to the matter of 
testator’s sanity. The Circuit Court affirmed. 

HELD: The order admitting the will to pro- 
bate was affirmed. A prima facie case was 
made by the introduction into evidence of the 
authenticated testimony taken in the Probate 
Court. Section 71 of the Illinois Probate Act 
provides that “if a proponent establishes a will 
by sufficient competent evidence, it shall be ad- 
mitted to probate, unless there is proof of 
fraud, forgery, compulsion or other improper 
conduct which in the opinion of the Court is 
deemed sufficient to invalidate and destroy the 
will.” The question of the credibility of the 
witnesses and the weight to be given their 
testimony is for the trial court to determine, 
and where it has considered the evidence of 
the subscribing witnesses and finds that the 
contestants did not overcome the prima facie 
case made by the proponents, the higher Court 
will not disturb judgment. 
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BELIEVE IT OR NOT, 
HOPE HAS AN 
INTELLIGENT IDEA! 


says CROSBY 


Folks, this is fantastic, but old Hope 

has a great idea. He thinks every- a 
body ought to give U. S. Savings 4 ’ 
Bonds for Christmas presents! 


HOPE : 


Thanks for the kind words, son. But 
no kidding, ladies and gentlemen, 
those Bonds are sensational. They’re 
appropriate for anyone on your list. 
On Christmas morning, nothing looks 
better in a stocking—except maybe 
Dorothy Lamour. 


CROSBY: 


Old Ski Nose is correct. And don’t 
forget how easy it is to buy bonds— 
you can get ’em at any bank or post 
office. 


HOPE : 


How about it, Mr. and Mrs. America? 
This Christmas let’s all give U. S. 
Savings Bonds! 


CROSBY: | 
/ 


4y\*o 


: an Finest Gift otal. 


Give 
U.S. SAVINGS BONDS 


® Contributed by this magazine in co-operation with the Magazine 


Publishers of America as a public service. 
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